
 

STRENGTHENING AND IMPROVING THE CURRENT 

UNEMPLOYMENT INSURANCE SYSTEM 

 

 

 
REPORT TO THE UNEMPLOYMENT INSURANCE FUND 

 

 

 

 

FIRST DRAFT 
 

 

 

OCTOBER 2007 

 

 

 

 

 

 

 

 
 

CENTRE FOR INTERNATIONAL AND COMPARATIVE LABOUR AND SOCIAL 

SECURITY LAW 

                   

 



 2 

TABLE OF CONTENTS 

 

 

EXECUTIVE SUMMARY .............................................................................................. 4 

1. INTRODUCTION..................................................................................................... 8 

2. CORE CONSTITUTIONAL PRINCIPLES, NORMS AND STANDARDS ...... 9 
2.1. Impact of the Constitution: A rights-based approach ......................................... 9 

2.2. The role and importance of Constitutional values ............................................ 10 

2.3. Interrelated and interdependent nature of socio-economic rights ..................... 11 

2.4. Basic values and principles governing public administration........................... 13 

2.5. Promotion of just administrative action ............................................................ 14 

2.6. Multi-actor responsibility.................................................................................. 15 

2.7. International law obligations............................................................................. 16 

3. CONSTITUTIONAL COMPLIANCE ................................................................. 17 
3.1. Introduction ....................................................................................................... 17 

3.2. Overview of Unemployment Protection ........................................................... 17 

3.3.1. Reasonable legislative and other measures ............................................... 19 

3.3.2. Delineation of available resources ............................................................ 21 

3.3.3. Multi-actor responsibility.......................................................................... 22 

3.4. Constitutional compliance of the unemployment insurance system ................. 23 

3.5. Findings and Recommendations ....................................................................... 25 

4. COMPLIANCE WITH INTERNATIONAL STANDARDS .............................. 26 
4.1. The Constitution and International standards ................................................... 26 

4.2. Unemployment Protection from an international perspective .......................... 27 

4.3. ILO Social Security (Minimum Standards) Convention No 102 of 1952 ........ 29 

4.4. ILO Unemployment Convention No. 2 of 1919 ............................................... 30 

4.5. ILO Employment Promotion and Protection against Unemployment Convention 

No 168 of 1988 ..................................................................................................... 31 

4.6. Maintenance of Social Security Rights Convention, 1982 (No. 157)............... 34 

4.7. Some observations ............................................................................................ 35 

4.8. Recommendations ............................................................................................. 35 

5. LIMITED UNEMPLOYMENT POLICY FRAMEWORK ............................... 36 

6. UIF COVERAGE: EXTENSION AND RELATED ISSUES ............................. 37 
6.1. Introduction ....................................................................................................... 37 

6.2. Scope of coverage ............................................................................................. 38 

6.2.1. Included persons ....................................................................................... 38 

6.2.2. Excluded persons ...................................................................................... 39 

6.3. Benefits and eligibility conditions .................................................................... 45 

6.4. Dependant‟s benefits ......................................................................................... 46 

6.5. Coverage and exclusion: constitutional perspectives ....................................... 47 

6.6. Compliance with ILO Standards ....................................................................... 50 

6.6.1. Personal scope of coverage ....................................................................... 50 

6.6.2. Types of benefits ....................................................................................... 51 

7. PREVENTION AND RE-INTEGRATION MEASURES .................................. 53 
7.1. Unemployment insurance ................................................................................. 54 

7.2. Public programmes ........................................................................................... 56 



 3 

7.2.1. Skills development programme ................................................................ 56 

7.2.2. Extended Public Works Programme ......................................................... 59 

8. IMPROVING THE QUALITY AND QUANTITY OF UIF BENEFITS .......... 62 
8.1. Improvement of benefit levels .......................................................................... 63 

8.2. Benefit duration ................................................................................................ 65 

8.3. Parental leave benefits ...................................................................................... 66 

8.4. Benefit waiting period....................................................................................... 66 

8.5. Indexation of benefits ....................................................................................... 66 

8.6. Payment of benefits to part-time workers ......................................................... 67 

8.7. Separation of unemployment and family-related benefits ................................ 68 

9. CO-ORDINATION OF UNEMPLOYMENT INSURANCE ............................. 68 
9.1. Introduction ....................................................................................................... 68 

9.2.  Findings and recommendations ....................................................................... 70 

10. INSTITUTIONAL FRAMEWORK...................................................................... 71 
10.1. General observations ..................................................................................... 71 

10.2. Current institutional framework for unemployment insurance in South Africa  

 ....................................................................................................................... 72 

10.3. Gaps in the current UIF institutional framework .......................................... 72 

10.3.1. Status of UIF within the public service..................................................... 72 

10.3.2. Lack of dedicated monitoring institution .................................................. 74 

10.3.3. Lack of institutional link between employment creation and 

unemployment insurance .......................................................................... 75 

10.3.4. Lack of research capacity .......................................................................... 75 

10.4. Recommendations ......................................................................................... 76 

10.4.1. Designation of UIF as an autonomous statutory body .............................. 76 

10.4.2. Strengthening monitoring and enforcement.............................................. 76 

10.4.3. Body tasked with linking active and passive labour market interventions 76 

10.4.4. Establishment of a research body ............................................................. 76 

11. DISCLOSURE OF INFORMATION AND DATA PROTECTION ................. 76 
11.1. Introduction ................................................................................................... 76 

11.2. Data protection .............................................................................................. 77 

12. ADJUDICATION AND ENFORCEMENT ......................................................... 78 
12.1. General observations ..................................................................................... 78 

12.2. Adjudication in cases relating to unemployment insurance ......................... 78 

12.3. Problems with and gaps in the current system .............................................. 80 

12.3.1. Fragmented dispute resolution .................................................................. 80 

12.3.2. High litigation costs .................................................................................. 80 

12.4. Recommendations ......................................................................................... 80 

12.4.1. A court with final adjudicative powers on all social security matters ...... 80 

12.4.2. A tribunal system ...................................................................................... 80 

13. OVERALL CONCLUSIONS AND RECOMMENDATIONS ........................... 81 

 

 

 

 

 



 4 

EXECUTIVE SUMMARY 

 

This report on the second part of the project critically analyses the South African 

unemployment insurance system so as to identify the existing deficiencies and develop 

proposals on how to improve the system, with particular emphasis on legal, institutional 

and regulatory hindrances, challenges and implications. This is achieved by examining 

the South African constitutional context, approaches adopted by certain other countries of 

the world and standards set by international organisations (particularly the International 

Labour Organisation (ILO)) in the area of unemployment insurance. 

 

CONSTITUTIONAL COMPLIANCE 

 

 There are several indications that aspects of the current UIF scheme framework 

are not compliant with the constitutional dispensation. In this regard it is 

suggested that the inclusion of public servants, migrant workers on fixed-term 

contract and learners be given serious consideration. This would also apply to the 

removal of inconsistencies in the framework of the so-called section 14 

exclusions, and in the coverage of dependants in terms of the Unemployment 

Insurance Act.  

 

 It is further suggested that consideration be given to accommodate within the 

framework of the UIF, or through alternative arrangements, the self-employed and 

those involved in the informal economy. This could be done on a sectoral and, in 

keeping with constitutional requirements relating to the extension of coverage, on 

a gradual basis. 

 

 From the perspective of addressing the broader unemployment context and 

ensuring the broadening of unemployment protection, it is advised that measures 

be adopted to ensure the adoption of an integrated inter-governmental and multi-

actor approach. These measures should, among others, be aimed at dealing with 

preventing unemployment and mitigating the effects of unemployment. It is 

suggested that the UIF framework be embedded in this approach. 

 

COMPLIANCE WITH INTERNATIONAL STANDARDS 

 

 It is suggested that the UIF system be aligned with minimum international 

standards obtaining in the field of unemployment insurance, in particular with the 

unemployment part of the ILO Social Security (Minimum Standards) Convention 

No 102 of 1952. Whereas Convention No. 102 covers nine social security 

branches, it requires that only three of these branches be ratified by Member 

states, which allows for the step-by-step extension of social security coverage by 

ratifying countries. The choice as to which of the nine to accept rests with the 

state, however one of the three branches ratified must cover a long-term 

contingency or unemployment. It is evident that by complying with the standards 

set in the unemployment part of Convention 102 of 1952, South Africa would 

move nearer to be in a position to ratify this particular Convention. 
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 Compliance with ILO Convention 102 of 1952 would require a reduction of the 

current waiting period of 14 days to 7 days and the introduction of a minimum 

replacement rate of 45% of previous earnings across the board. 

 

 The current UIF and broader unemployment protection framework also does not 

seem to be in compliance with the ratified ILO standard adopted by South Africa 

– i.e. Convention 2 of 1919 (the Unemployment Convention). Non-compliance 

relates to the failure to take steps to cover migrant workers who are citizens of 

other ratifying countries (in fact, they are excluded from coverage); the lack of 

advisory employment boards in South Africa; and the absence of steps taken by 

the government to co-ordinate the operations of private employment agencies 

with those of labour centres of the Department of Labour. 

 

 Ratification of Convention 168 of 1988, i.e. the Employment Promotion and 

Protection against Unemployment Convention (the higher level Convention) 

would require the re-introduction (across the board, and not limited to domestic 

workers only) of the principle contained in the repealed Unemployment Insurance 

Act 30 of 1966, namely that loss of earnings due to partial unemployment is in 

principle covered. Furthermore, compliance with the provisions of this 

Convention would require raising the minimum benefit level to 50% of the 

previous earnings, and the coverage of suspension or reduction of earnings due to 

a temporary suspension of work without any break in the employment 

relationship for reasons of, in particular, an economic, technological, structural or 

similar nature. Provision would also have to be made for the payment of benefits 

to part-time workers who are actually seeking full-time work and the total of 

benefits and earnings from their part-time work must be such as to maintain 

incentives to take up full-time work. 

 

 As far as the ILO Convention on the Maintenance of Social Security Rights 

(Convention 157 of 1982) is concerned, South Africa‟s compliance with regard to 

bi-lateral and multi-lateral agreements that guarantee unemployment to migrant‟s 

workers is lacking. Also, the conflict of law provisions embedded in the South 

African legal system are insufficient to address the lack of protection that may 

follow as a result of no coverage at all or as a result of undue plurality of 

contributions, liabilities and/or benefits. This is an untenable situation and causes 

migrant workers to become vulnerable to abuse, as well as human right violations. 

It is therefore advised that the principles contained in this Convention be used to 

bring about the necessary changes in the South African domestic law and treaty 

practices. 

 

 In essence, the ILO international instruments envisage the adoption of a 

comprehensive and integrated unemployment protection system by member 

states. Furthermore, the ILO Conventional provisions effectively envisage the 

creation and promotion of productive employment, (re)integration of unemployed 

people into the labour market, the extension of unemployment protection and 
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unemployment protection co-ordination (policies and schemes) as measures to 

ensure a comprehensive unemployment protection system. These are lofty 

principles which should characterise an unemployment protection and, in 

particular, an unemployment insurance system. 

 

EXTENSION OF UIF COVERAGE  
 

 Given the vulnerable position of certain groups excluded from the UIF, it is 

recommended that South Africa should, as a matter of principle, broaden the 

scope of coverage to include them. The definition of „employee‟ or „contributor‟ 

could be broadened so as to extend unemployment insurance to some of the 

aforesaid excluded and marginalised persons. It could also use sectoral 

determinations to extend coverage to certain categories of atypical workers and 

informal economy workers.  

 

 The 2007 Unemployment Insurance Amendment Bill seeks to extend the right to 

benefits to all workers who are employed by more than one employer. The UIA 

must clearly define the concept of dependants. The Act must also make provision, 

where necessary, for pro rata division of dependant‟s benefits.  

 

PREVENTION AND RE-INTEGRATION MEASURES 

 

 Efforts to (re)integrate the unemployed into the labour market found in countries 

with developed unemployment protection systems are, to a large extent, closely 

linked with unemployment benefits. This, it is opined, highlights the close 

relationship between unemployment benefits and (re)integration measures. The 

provision of an unemployment benefit should – as an expression of the value of 

employment to individuals, families and the community at large – be supported 

by (re)integrative measures. 

 

IMPROVING THE QUALITY AND QUANTITY OF UIF BENEFITS 

 

 It is recommended that the amount of maternity benefits shall not be less than 

two-thirds of the woman‟s previous earnings as required by the Maternity 

Protection Convention 183 of 2000. It is suggested that maternity and adoption 

benefits should be removed from the UIF and be provided for by a separate family 

benefits scheme. The benefits paid by the UIF also need to be indexed, preferably 

to CPIX, the minimum wage in a particular sector or on any other acceptable and 

objective basis, and updated regularly to maintain their purchasing power. 

 

CO-ORDINATION OF UNEMPLOYMENT INSURANCE 

 

 South Africa is not yet party to many bilateral and multilateral instruments 

adopted to regulate the co-ordination of social security. The need for proper co-

ordination of the various domestic systems has been recognised at the SADC 

regional level. The issue of inequality in benefit levels can be addressed by 
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reliance on the principle that the beneficiary can claim the difference from the 

State which has the more generous arrangement; even though the base amount is 

paid by the State indicated by the choice of law provisions according to that 

State's social security laws. The UIF can further promote social security co-

ordination by way of unilateral action, which may help towards creating a culture 

of accommodation within the region. In this light, the discriminatory provisions in 

the UIA and the UICA marginalising certain lawfully residing citizens of other 

(more importantly SADC member) states should be removed.  

 

INSTITUTIONAL FRAMEWORK 

 

 Gaps in the current UIF institutional framework include the inclusion of the UIF 

within the public service; its present governance structure; the lack of an 

institutional link between employment creation and unemployment insurance; and 

the lack of research capacity. It is proposed that the Fund should be designated an 

autonomous statutory institution outside the public service, accountable to a 

Board with fiduciary responsibilities. The Commissioner should also perform the 

accounting function. The current system of monitoring and enforcement is not 

satisfactory. A dedicated, properly resourced UIF monitoring and enforcement 

division is required to counter the adverse incentive effects of unemployment 

insurance. The Fund should be empowered to undertake unemployment protection 

and prevention measures, as well to rehabilitate and reintegrate those who become 

unemployed into the labour market. The Fund could establish its own policy 

research, analysis and monitoring unit to analyse and assess raw data and statistics 

on unemployment and the success or otherwise of job creation schemes, etc. 

Alternatively, the Fund could enter into agreements with applied research 

institutions in this area to provide these services on a continuous basis. 

 

ADJUDICATION AND ENFORCEMENT 

 

While the UIF adjudication system seems to be compliant with Convention 102 of 1952, 

from the broader South African social security system perspective, there are various 

problems and gaps discernible in the current adjudication and enforcement system. These 

include a fragmented dispute resolution, delays in obtaining redress, high litigation costs 

and a legalistic and technical court system. A single tier social security court could be 

established, with appeal to the ordinary courts.  Alternatively a multi-tier social security 

court could be created, as is the case in Germany. Social security tribunals are often 

established as substitutes for courts in order to provide faster, more cost-effective and 

informal procedures to resolve disputes. Tribunals are similar to courts in that they are 

independent, conduct public hearings, have to settle disputes in accordance with the 

Constitution and must give reasons for their decisions.  They differ from courts in that 

their proceedings are more informal, allow for greater departure from the rules of 

evidence and, in some cases, the presence of non-legal members on their panels. 
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1. INTRODUCTION 

 

This part of the project critically analyses the South African unemployment insurance 

system so as to identify the existing deficiencies and develop proposals on how to 

improve the system, with particular emphasis on legal, institutional and regulatory 

hindrances, challenges and implications. This is achieved by examining, from a South 

African context, approaches adopted by certain other countries of the world and standards 

set by international organisations (particularly the International Labour Organisation 

(ILO)) in the area of unemployment insurance. 

 

In analysing the unemployment insurance system attention has been paid to the body of 

principles that has developed in the field of social security, particularly the provision of 

unemployment insurance coverage. Several core principles can be gleaned from 

international law and in comparative jurisdictions, and the present unemployment 

insurance system is tested against these principles.  

 

Some of these include overarching constitutional norms and standards, the impact of 

particular fundamental rights, the different actors (supposed to be) involved in social 

security provisioning (in particular co-operation amongst different levels of government; 

involvement of non-state actors), and the crucial role and function of administrative law 

principles. In addition, the relevance of the South African constitutional context, which 

relates to the Bill of Rights in Chapter 2, Chapter 3 on Co-operative governance, and 

Chapter 10 on Public Administration will also be analysed. 

 

A constitutional analysis will further consider constitutional supremacy (effectively 

replacing the principle of parliamentary sovereignty);
1
 the role and impact of values 

underpinning the Constitution; entrenchment of the rights contained in the Bill of Rights;
2
 

a general human rights-friendly approach in terms of which, amongst others, the State is 

compelled to give effect to the said rights;
3
 an international and comparative law-friendly 

approach, which allows institutions entrusted with interpreting and enforcing 

fundamental rights to rely extensively on international and comparative law norms and 

precedent;
4
 a strong emphasis on socio-economic rights and the recognition of an 

                                                 
1
 This follows from the supreme status which has been allocated to the Constitution In terms of s 2 it is the 

supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by 

it must be fulfilled. 
2
 S 74(2) of the Constitution signifies enhanced protection accorded to the Bill by requiring comprehensive 

support for its amendment: the amending Bill must be passed by the National Assembly, with a supporting 

vote of at least two thirds of its members, while at least six provinces in the National Council of Provinces 

must cast a supporting vote. 
3
 The Constitution places a specific duty on the State to take positive measures in order to give effect to the 

constitutional rights, in particular the second and third generation fundamental rights, including the right to 

have access to social security. See, for example, s 27(2). This is fortified by the constitutional provision that 

the State must respect, protect, promote and fulfill the rights in the Bill of Rights: see s 7(2). 
4
 S 39(1)(b) stipulates that a court, tribunal or forum must, when interpreting the Bill of Rights, consider 

international law. According to the Constitutional Court decision in S v Makwanyane 1995 3 SA 391 (CC), 

1995 6 BCLR 665 (CC) par 35 (quoted with approval in The Government of the Republic of South Africa v 

Grootboom 2000 11 BCLR 1169 (CC)) in the context of this provision, public international law would 
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intimate relationship between the various categories of fundamental rights;
5
 an obligation 

on the State to give effect to these rights,
6
 and an obligation on the courts, tribunals and 

forums – entrusted with the interpretation of any legislation
7
 – to promote the spirit, 

purport and objects of the Bill of Rights.
8
 

 

2. CORE CONSTITUTIONAL PRINCIPLES, NORMS AND STANDARDS  

 

2.1. Impact of the Constitution: A rights-based approach 

 

There are various reasons why it is necessary to consider the impact of the Constitution. 

Constitutional supremacy is one of the foundational values of the Republic of South 

Africa.
9
 Section 2 states that the Constitution is the supreme law of the Republic. Law or 

conduct that is inconsistent with it is invalid, and the obligations imposed by it must be 

fulfilled. In terms of section 7(1), the Bill of Rights is a cornerstone of democracy in 

South Africa and enshrines the rights of all people in our country and affirms the 

democratic values of human dignity, equality and freedom. Section 7(2) enjoins the State 

to respect, protect, promote and fulfil the rights in the Bill of Rights. The Bill of Rights 

applies to all law, and binds the legislature, the executive, the judiciary and all organs of 

state
10

 and binds a natural or a juristic person if, and to the extent that, it is applicable, 

taking into account the nature of the right and the nature of any duty imposed by the 

right.
11

 Therefore, as an organ of state and in carrying out a state function,
12

 the 

Unemployment Insurance Fund is bound by the provisions and requirements of the 

Constitution; and must fulfill its constitutional obligations. 

 

                                                                                                                                                 
include non-binding as well as binding law. Furthermore, s 233 provides that "… when interpreting any 

legislation, every court must prefer any reasonable interpretation of the legislation that is consistent with 

international law over any alternative interpretation that is inconsistent with international law." 
5
 The Constitutional Court has affirmed that all the rights contained in the Bill of Rights are interrelated and 

mutually supporting: Grootboom par 53; Khosa & others v The Minister of Social Development & others; 

Mahlaule & others v The Minister of Social Development & others 2004 6 BCLR 569 (CC) par 40. 
6
 S 7(2) stipulates: “The state must respect, protect, promote and fulfil the rights in the Bill of Rights.” 

Some of the fundamental rights place a specific duty on the state to realise the rights in question in a 

specific manner.  
7
 Or when developing the common law or customary law. 

8
 S 39(2). The courts have not hesitated to enforce the supremacy of the Constitution, also in the area of 

social security, in circumstances where its principles have not been adhered to: Ex parte Chairman of the 

Constitutional Assembly: In re: Certification of the Constitution of the Republic of South Africa, 1996 1996 

4 SA 744 (CC) 800D–F (pars 76–77); Minister of Health & others v Treatment Action Campaign & others 

2002 BCLR 1033 (CC). See also Khosa and Others v Minister of Social Development and Others; 

Mahlaule and Another v Minister of Social Development and Others 2004 (6) BCLR 569 (CC). 
9
 S 1(c) of the Constitution. 

10
 S 8(1). 

11
 S 8(2). 

12
 According to s 239 of the Constitution "organ of state" means – 

(a) any any department of state or administration in the national, provincial or local sphere of government; 

or 

(b) any other functionary or institution – 

(i) exercising a power or performing a function in terms of the Constitution or a provincial constitution; or 

(ii) exercising a public power or performing a public function in terms of any legislation, but does not 

include a court of a judicial officer. 
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In addition, the Constitution protects the right to access to social security as a 

fundamental right in section 27(1)(c). Structurally, conceptually and constitutionally
13

 the 

provision of unemployment insurance forms part of the social insurance framework of the 

social security system in South Africa. Other related rights, such as the right to human 

dignity
14

 and the right to equality
15

 are also protected. By affording protection to 

fundamental rights, the Constitution adopts a rights-based approach. The State and its 

organs (in this instance the UIF, as well as the Director-General of the Department of 

Labour
16

) are obliged to respect, protect, promote and fulfil the right to have access to 

social security (unemployment insurance) as provided in the Bill of Rights. The Fund‟s 

compliance with its constitutional duties will be measured by its realisation of this right. 

 

2.2. The role and importance of Constitutional values 

 

The Constitution provides that some of South Africa‟s foundational values are human 

dignity, the achievement of equality and the advancement of human rights and 

freedoms.
17

 The Constitution aims to heal the divisions of the past and establish a society 

based on democratic values, social justice and fundamental human rights and to improve 

the quality of life of all citizens.
18

 Constitutional values are important in the interpretation 

and enforcement of the rights entrenched in the Bill of Rights. The Constitutional Court 

has stated that the socio-economic rights in our Constitution are closely related to the 

founding values of human dignity, equality and freedom.
19

 

 

When interpreting the State‟s obligation to provide access to social security, section 39 of 

the Constitution enjoins every court, tribunal or forum to promote the values that underlie 

an open and democratic society based on human dignity, equality and freedom. Human 

dignity informs constitutional interpretation at a range of levels. It is a value that informs 

the interpretation of many, possibly all rights. It is not only a value but also a justiciable 

and enforceable human right that must be respected and protected.
20

 

 

Equality is a foundational value that informs constitutional interpretation. In the Khosa 

judgment, the Constitutional Court stated that equality in respect of social security is 

implicit in the reference to „everyone‟ being entitled to have access to the rights in 

                                                 
13

 S 27(1)(c) of the Constitution provides for the right to access to social security, including the right to 

access to appropriate social assistance (emphasis added). It is axiomatic that the constitutional concept of 

social security includes both (contribution-based) social insurance and (tax-financed) social assistance. 
14

 S 10 of the Constitution. 
15

 S 9 of the Constitution. 
16

 See s 58 of the Unemployment Insurance Act 63 of 2001 on the comprehensive powers exercised by the 

Director-General of the Department in relation to the UIF. 
17

 S 1(a). 
18

 Preamble of the Constitution. 
19

 Khosa and Others v Minister of Social Development and Others; Mahlaule and Another v Minister of 

Social Development and Others 2004 (6) BCLR 569 (CC) par 40. 
20

 Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minster of Home 

Affairs and Others; Thomans and Another v Minster of Home Affairs 2000 (3) SA 936 (CC); 2000 (8) 

BCLR 837 (CC) par 15. 



 11 

section 27.
21

 The Court further held that when the rights to life, dignity and equality are 

implicated in cases dealing with socio-economic rights, they have to be taken into 

account along with the availability of human and financial resources in determining 

whether the state has complied with the constitutional standard of reasonableness.
22

 

Considering that social security serves the fundamental purpose of enabling everyone in 

need of support to enjoy a dignified existence as free and equal citizens, this sanctions the 

adoption of an interpretation that proceeds from an assumption in favour of every 

indigent person.
23

 Equality requires that social security programmes should not 

discriminate unfairly against anyone on any grounds. This includes both direct and 

indirect discrimination. 

 

The right of access to social security (including social insurance), and to appropriate social 

assistance for those unable to support themselves and their dependants, is entrenched 

because South Africa is a society that values human beings and wants to ensure that people 

are afforded their basic needs. A society must seek to ensure that the basic necessities of life 

are accessible to all if it is to be a society in which human dignity, freedom and equality are 

foundational.
24

 This implies that access to the unemployment insurance scheme should be 

facilitated for as many people in the labour market context as possible, so as to be enable 

them to provide support for themselves and their dependants in periods of unemployment. 

The reasonableness of the UIA and service delivery by the Fund will we dependent on how 

these affect the dignity, equality and freedom of those who are unable to access 

unemployment insurance.      

 

2.3. Interrelated and interdependent nature of socio-economic rights 

 

Section 27 of the Constitution provides for „a right to have access to‟ as against „a right 

to‟ appropriate social security, while section 28 accords every child the right to basic 

nutrition, shelter, basic healthcare services and social services. The right to have access to 

social security is a much wider notion than the right to social security. The Constitutional 

Court‟s comments on the implications of the difference between the words a right to and 

a right to have access to in relation to the right of access to adequate housing in section 

26, shed some light. The Court stated that: 

 
The right delineated in section 26 (1) is a right of “access to adequate housing” as distinct from 

the right to adequate housing …. This difference is significant. It recognizes that housing 

entails more than bricks and mortar. It requires available land, appropriate services such as the 

provision of water and the removal of sewage and the financing of all these, including the 

building of the house itself. For a person to have access to adequate housing all of these 

conditions need to be met. There must be land, there must be services, there must be a 

                                                 
21

 Khosa and Others v Minister of Social Development and Others; Mahlaule and Another v Minister of 

Social Development and Others 2004 (6) BCLR 569 (CC) par 41. 
22

 Khosa par 44. 
23

 Van der Merwe D Social Welfare Law in the South African Social Security System Centre for 

International and Comparative Labour Law (CICLA) Publication Series 1/99, 5. 
24

 Government of the Republic of South Africa and Others v Grootboom and Others 2000 (11) BCLR 1169 

(CC); 2001 (1) SA 46 (CC) par 44, as quoted in Khosa and Others v Minister of Social Development and 

Others; Mahlaule and Another v Minister of Social Development and Others 2004 (6) BCLR 569 (CC), par 

52. 
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dwelling. Access to land for the purposes of housing is therefore included in the right.
25

           

     

The right of access to social security cannot be interpreted in isolation, as there is a close 

correlation between this and the other socio-economic rights. The rights are interrelated, 

interdependent and mutually supporting. As pointed out in the Grootboom case,
26

 socio-

economic rights must all be read together in the setting of the Constitution as a whole and 

their interconnectedness needs to be taken into account in interpreting socio-economic 

rights, and in determining whether the State has met its obligations in terms of one of 

them. In the Court‟s opinion; 

 
There can be no doubt that human dignity, freedom and equality, the foundational values of 

our society, are denied those who have no food, clothing or shelter. Affording socio-economic 

rights to all people therefore enables them to enjoy the other rights enshrined in Chapter 2. The 

realisation of these rights is also key to the advancement of race and gender equality and the 

evolution of a society in which men and women are equally able to achieve their full 

potential.
27

 

 

Realising a particular socio-economic right would require that other elements which form 

the basis of other socio-economic rights must be in place as well. Together these rights 

have a significant impact on the dignity of people and their quality of life. Fulfilling the 

right to access to social assistance, could have an impact on the extent to or way in which 

the other rights have to be fulfilled. The Constitutional Court further remarked that:         

 
The poor are particularly vulnerable and their needs require special attention. It is in this context 

that the relationship between sections 26 and 27 and the other socio-economic rights is most 

apparent. If under section 27 the state has in place programmes to provide adequate social 

assistance to those who are otherwise unable to support themselves and their dependants, that 

would be relevant to the state‟s obligations in respect of other socio-economic rights.
28

   

      
In Government of the Republic of South Africa v Grootboom

29
 the Court was required to 

pronounce on the relationship between everyone‟s right to access to adequate housing 

and children‟s right to shelter. The Court held that there was an overlap between the 

rights created by sections 26 and 27 and those created by section 28.
30

   Furthermore, the 

rights in sections 26 and 27 are accorded to everyone, while those in section 28 are only 

afforded to children.  This overlap is inconsistent with the notion that section 28 creates 

separate and independent rights for children and their parents.
31

   

 

The right to social security can thus be viewed broadly as guaranteeing the material 

conditions for an adequate standard of living. It serves to protect human beings from the 

life-threatening and degrading conditions of poverty and material insecurity.
32

  

                                                 
25

 Grootboom par 35. 
26

 Grootboom par 24. 
27

 Grootboom par 23. 
28

 Grootboom par 36. 
29

 2001 (1) SA 46 (CC). 
30

 At para [74] Yacoob J stated that shelter is not a commodity separate from housing. 
31

 At para [74]. 
32

 Social security as a human right at http://www1.umn.edu/humanrts/edumat/IHRIP/circle/modules/ mod- 

ule11b.htm. 

http://www1.umn.edu/humanrts/edumat/IHRIP/circle/modules/%20mod-%20ule
http://www1.umn.edu/humanrts/edumat/IHRIP/circle/modules/%20mod-%20ule
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The interrelated and interdependent nature of fundamental rights is in particular relevant 

as regards the area of exclusions from UIF coverage. Arguments to justify the 

exclusions
33

 would have to be weighed up against intersecting rights that may be affected 

(such as the right to human dignity, the right to equality, and the right to access to social 

security). Sufficient reason for invasive treatment would have to be established.
34

 

 

2.4. Basic values and principles governing public administration  

 

Chapter 10 of the Constitution sets out the basic values and principles governing public 

administration and the public service. Many of these principles are highly relevant to 

social security (including unemployment insurance) delivery.
35

 In terms of the 

Constitution, the democratic values and principles enshrined in the Constitution govern 

public administration.
36

 These values and principles also apply to the public service, since 

the public service forms part of public administration
37

 and since these principles apply to 

administration in every sphere of government
38

 and to organs of state,
39

 the UIF is bound 

by these principles in undertaking its mandate.
40

 The manner in which the scheme is 

managed and services are rendered will be evaluated in light of these constitutional 

values and principles. The democratic values and principles include the following 

principles:
41

 

 

(a) A high standard of professional ethics must be promoted and maintained. 

(b) Efficient, economic and effective use of resources must be promoted. 

(c) Public administration must be development-orientated. 

(d) Services must be provided impartially, fairly, equitably and without bias. 

(e) People's needs must be responded to, and the public must be encouraged to 

participate in policy-making. 

(f) Public administration must be accountable. 

(g) Transparency must be fostered by providing the public with timely, accessible 

and accurate information. 

(h) Good human-resource management and career-development practices, to 

maximise human potential, must be cultivated. 

(i) Public administration must be broadly representative, with employment and 

personnel management practices based on ability, objectivity, fairness, and the 

need to redress the imbalances of the past to achieve broad representation. 

                                                 
33

 Primarily in terms of s 27(2) of the Constitution, which allows for the adoption of reasonable measures, 

within the available resources, to achieve the progressive realisation of the right in question (i.e. the right 

to access to social security), but also in terms of the general limitation clause of the Constitution (s 36). 
34

 Khosa  573I-J (case headnote summary), as well as pars 80, 83-84 . 
35

 S 195(1). In The Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v 

Ngxuza 2001 4 SA 1184 (SCA) the Supreme Court of Appeal referred to s 195(1)(e) which requires that 

public administration be conducted on the basis that people's needs must be responded to.  
36

 S 195(1). 
37

 S 197(1). 
38

 S 197(2)(a). 
39

 S 197(2)(b). 
40

 S 239 definition of “organ of state” par (a) and note 12 above. 
41

 S 195(1). 
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These values and principles are increasingly taken into account when the conduct, action 

and decisions taken by the state and its organs are evaluated. They have, for example, 

been interpreted to require of the state to provide reasons in the event of a prejudicial 

decision or action.
42

 The same result has been obtained when reliance was placed on the 

section of the Constitution
43

 which requires "transparent, accountable and coherent 

government."
44

 

 

2.5. Promotion of just administrative action  

 

Section 33 of the Constitution guarantees a right to just administrative action. Section 

33(1) states that everyone has the right to administrative action that is lawful, reasonable 

and procedurally fair. The right to just administrative action places an obligation on 

everyone and every institution carrying out an administrative function to perform their 

duties in a lawfully, reasonably and in a procedurally fair manner. The UIF undertakes an 

administrative function, which implies it is bound by section 33. 

 

In accordance with section 33, the Promotion of Administrative Justice Act (PAJA)
45

 was 

enacted to give expression to the constitutional requirement that national legislation be 

enacted to provide the details of the broad framework of administrative law rights 

enshrined in the Bill of Rights.
46

 The Act stipulates guidelines and benchmarks for 

administrative action and decisions. It requires a fair procedure in the event that 

administrative action materially and adversely affects the rights or legitimate expectations 

of any person.
47

 What constitutes fair administrative procedure depends on the 

circumstances of each case,
48

 but must include adequate notice of the nature and purpose 

of the proposed action; a reasonable opportunity to make representations; a clear 

statement of the action; adequate notice of any right of review or internal appeal, where 

applicable; and, adequate notice of the right to request reasons.
49

 

 

It is evident that the UIF is generally bound by the administrative law requirements 

contained in the Constitution and in PAJA. Non-compliance with these requirements by 

the UIF was in the past met with a finding of constitutional invalidity (when similar 

provisions of the interim Constitution
50

 were in place, and before the enactment of 

PAJA). In Tseleng v The Chairman, Unemployment Insurance Board,
51

 the court was 

asked to review the policy of the Unemployment Insurance Board in terms whereof the 

                                                 
42

 PSA obo Williams v Department of Correctional Services 1999 ILJ 1146 (CCMA) (a case involving the 

State as employer). 
43

 S 41(1)(c). 
44

 See also Ngxuza v Secretary, Department of Welfare, Eastern Cape Provincial Government 2000 (12) 

BCLR 1322 (E). 
45

 PAJA 3 of 2000. 
46

 S 33(3). 
47

 S 3(1). 
48

 S 3(2)(a).  
49

 S 3(2)(b). 
50

 Act 200 of 1993. 
51

 (1995) 4 LCD 139 (T); 1995 ILJ 830 (T). 
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granting of additional benefits
52

 was made subject to the requirement that the applicant 

must satisfy the board that he sought work actively while receiving initial unemployment 

benefits. Amongst other things, the court found the policy to be unconstitutional, due to 

the fact that the policy had not been disclosed to the applicant. The failure to disclose the 

policy amounted to a breach of the applicant‟s fundamental right to procedurally fair 

administrative action.
53

  

 

2.6. Multi-actor responsibility 

 

Chapter 3 of the Constitution lays down the framework for principles of co-operative 

governance amongst the three tiers of government and requires that they work together in 

mutual trust and good faith. It therefore follows that the government, in particular 

national government, does not bear the exclusive responsibility of providing access to the 

constitutional right to social security.
54

 

 

Whereas national government bears the overall responsibility of ensuring the state‟s 

compliance with its constitutional obligations,
55

 there is multi-actor responsibility with 

regard to the provision of access to social security. This position was aptly summed up 

thus in Grootboom:
56

  

 
“What constitutes reasonable legislative and other measures must be determined in the light of the 

fact that the Constitution creates different spheres of government: national government, provincial 

government and local government. The last of these may, as it does in this case, comprise two 

tiers. The Constitution allocates powers and functions amongst these different spheres 

emphasizing their obligation to co-operate with one another in carrying out their constitutional 

tasks.” 

 

The provision of welfare services is an area of concurrent national and provincial 

legislative competence.
57

 The state‟s duty to realise the right to social security differs 

with regard to the ability or inability of those affected to realise the right themselves.
58

 In 

this regard, the state must put in place an effective social insurance framework for those 

with the means to contribute; and for those without the means, put in place appropriate 

social assistance frameworks to address their needs. All these must be reflected in the 

state policy providing access to social security. 

 

It is also imperative that national government at least put in place adequate budgetary 

support towards the effective implementation of the state policy.
59

 In this regard, the 

multi-actor responsibility, with regard to the provision of the right to social security, 

implies the involvement and interdependent action on the part of the three tiers of 

                                                 
52

 As provided for by the (now repealed) Unemployment Insurance Act 30 of 1966 s 35. 
53

 845E–G. 
54

 Olivier MP et al Introduction to social security (LexisNexis Butterworths (2004)) 126. 
55

 Government of the Republic of South Africa and Others v Grootboom and others par 66. 
56

 Ibid Par 39. 
57

 Schedule 4 of the Constitution. 
58

 Olivier MP et al Introduction to social security, (LexisNexis Butterworths (2004))127 
59

 Government of the Republic of South Africa and Others v Grootboom and others par 68. See also Olivier 

MP et al Introduction to social security (LexisNexis Butterworths (2004)) 128. 
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government, including organs of state. In the case of the UIF, it is the administrative arm 

of the state which is responsible for unemployment insurance service delivery. It has the 

duty to deliver unemployment insurance benefits in cooperation with other sectors of the 

state, and within the confines of the Constitution. This has major implications for areas 

such as the interrelatedness of the unemployment insurance framework and broader 

employment creation, as well as labour market integration, of those who are victims of 

the risk of unemployment. 

 

Multi-actor responsibility also implies that the State could in principle expect of other 

role-players, including individuals who have become unemployed, to be involved in 

mitigating the risk they are exposed to. 

 

2.7. International law obligations 

 

International law instruments are relevant in interpreting the rights in the Bill of Rights, 

and of the obligations imposed on the State by the rights. The Constitution adopts an 

interpretation approach that is international law-friendly. The general interpretation 

clause in section 39 provides that when interpreting the fundamental rights in the Bill of 

Rights, every court, tribunal and forum must consider international law. While binding 

international law (such as ratified ILO Conventions) has to be applied, both binding and 

non-binding international law must be considered when the constitutional fundamental 

rights are considered – such as relevant ILO Conventions (including those that have not 

been ratified by South Africa) and Recommendations concerning unemployment.
60

 In 

addition, section 233 states that: 

 
When interpreting any legislation, every court must prefer any reasonable interpretation of the 

legislation that is consistent with international law over any reasonable interpretation that is 

inconsistent with international law. 

  

The Constitutional Court in S v Makwanyane and Another
61

 held that international law 

provides a framework within which the Bill of Rights can be evaluated and understood, 

and for that purpose, decisions of tribunals dealing with comparable international 

instruments may provide guidance as to the correct interpretation of particular provisions 

of the Bill of Rights.
62

 The Constitution‟s international law-friendly approach is also 

portrayed in the limitation clause in s 36. In terms of this section, the rights in the Bill of 

Rights can only be limited to the extent that the limitation is reasonable and justifiable in 

an open and democratic society based on human dignity, equality and freedom. 

 

In determining the reasonableness of the UIA and the operation of the UIF, international 

law standards and the unemployment insurance framework in comparative systems will 

provide a benchmark for evaluation. 

 

                                                 
60

 S 39(1)(b). See S v Makwanyane and Another 1995 (3) SA 391 (CC), 1995 (6) BCLR 665 (CC). 
61

 1995 (3) SA 391 (CC), 1995 (6) BCLR 665 (CC) par 35. 
62

 Grootboom par 26. 
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3. CONSTITUTIONAL COMPLIANCE 

 

3.1. Introduction 

 

Levels of unemployment and poverty in South Africa are critically high, despite the 

country‟s status as an upper middle income economy.
63

 In 2006 the official 

unemployment rate for young people aged 15-24 was 50,2 percent; almost double the 

general unemployment rate of 25,5 percent. The chronic nature of unemployment in 

South Africa is evidenced by the fact that many unemployed people have never worked 

before, and in addition, the people who are unemployed and still actively looking for 

work, have been looking for an excess of 3 years.
64

 

 

The social security system in South Africa is based on European models developed after 

the second World War, where unemployment was considered to be short-term and 

cyclical. However unemployment and poverty in South Africa is structural rather than 

cyclical in nature and the extent of the marginalisation of people from the formal 

mainstream economy and opportunities for income generation is of a level that demands 

that successful interventions address issues of distribution of resources.
65

 Effective policy 

solutions need to be informed by the historical causes of inequality, as well as the 

ongoing impact of intergenerational poverty and dispossession, with the need to address 

class as well as racial inequalities.
66

  

 

To this end, the constitutional imperative with regard to the right to access social security, 

in the event of unemployment, will be examined. The extent of compliance of the 

unemployment insurance system with the principles enshrined in the South African 

Constitution will also be examined, as well as any necessary steps that need to be taken to 

ensure constitutional compliance. The extent of South Africa‟s conformity with ratified 

and non-ratified International Labour Organisation
67

 instruments will also be examined. 

 

3.2. Overview of Unemployment Protection 

 

Income security relates not only to adequacy, but also to the regularity of income and 

affects not only the poor, or those at the verge of poverty, but also those who earn an 

income from their work.
68

 In this regard, income security in the form of unemployment 

protection must encompass those in the formal labour market, those in the informal 

                                                 
63

 National Labour & Economic Development Institute Poverty and unemployment in South Africa 

Accessed at http://www.naledi.org.za/docs/Poverty%20and%20unemployment%20in%20South%20 

Africa%20Feb%202006.pdf. (04/09/07). 
64

 National Labour & Economic Development Institute Poverty and unemployment in South Africa 1. 
65

 Idem. 
66

 Ibid. 
67

 Abbreviated hereinafter as the ILO. 
68

 This could either be through wage or salary; income from self-employed activities; or any variants which 

are to be found in the rural and urban informal sectors, however fluctuations of income bear particularly 

hard on those without previous income. ILO World Labour Report 2000: income security and social 

protection in a changing world Accessed at 

http://www.ilo.org/public/english/standards/relm/gb/docs/gb279/pdf/esp-7.pdf. (17/09/07).  

http://www.naledi.org.za/docs/Poverty%20and%20unemployment%20in%20South%20%20Africa%20Feb%202006.pdf
http://www.naledi.org.za/docs/Poverty%20and%20unemployment%20in%20South%20%20Africa%20Feb%202006.pdf
http://www.ilo.org/public/english/standards/relm/gb/docs/gb279/pdf/esp-7.pdf
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labour market and those who have never worked or have been actively seeking work for a 

long time. 

 

In South Africa, workers employed in the formal sector and those specifically included as 

“employees” contribute towards the unemployment insurance fund and this is enforced 

by contributions made by them and their employers.
69

 Unemployment insurance, in South 

Africa, is based on equal employer and employee contributions.
70

 

 

There is no coverage, by way of unemployment benefits, for those who are involved in 

the informal sector or those who are unemployed. Whereas in most countries those 

unable to find formal jobs take up informal employment, leading typically to low levels 

of open unemployment, in South Africa a large proportion of workers are openly 

unemployed.
71

  

 

The social security system in South Africa, therefore, as it relates to unemployment 

protection is skewed in so far as it leans heavily towards social insurance by means of 

contributions, in the case of formal employment. It, however, neglects to provide for 

unemployment protection by means of social assistance. In addition, certain categories of 

workers are specifically excluded from UIF coverage. 

 

3.3. Constitutional Imperative 

 

Section 27(1)(c) of the Constitution of the Republic of South Africa
72

 provides everyone 

with the right to have access to social security, including, if they are unable to support 

themselves and their dependants, appropriate social assistance. The notion of the “right to 

have access to” implies that everyone is entitled to an enabling environment, which 

obliges the state to take specific action to safeguard the right.
73

 In the Grootboom case,
74

 

the court expounded further upon the proper meaning to be attributed to the contextual 

phrasing “right to have access to”. It stated that the “right to have access” suggests that 

not only is the state responsible for the provision of the socio-economic right, but also 

other agents within society, including individuals themselves, must be enabled by 

legislative and other measures to realise this right at all economic levels of society.  

 

The implication of this is that the state, in fulfilling its obligation with regard to the 

provision of social security, must create favorable conditions of access, taking into 

cognisance those who are in a financial position to contribute towards future 

                                                 
69

 The UIA provides for; inter alia, the payment of unemployment benefits. S 4(2) of the Unemployment 

Insurance Act, 2001. 
70

 Van Kerken ET & Olivier MP “Unemployment insurance” in Olivier MP et al (eds) Social Security A 

legal Analysis Lexis Nexis Butterworths Durban 2003 415 at 417. 
71

 Rather than taking up informal sector work. IDS Unemployment in South Africa: self employment the 

solution? accessible at http://www.id21.org/society/s5agk1g1.html.  
72

 The Constitution of the Republic of South Africa, Act 108 of 1996 (hereinafter referred to as the 

Constitution). 
73

 South African Human Rights Commission The Right to Social Security, 5 accessed at 

http://www.sahrc.org.za/old_website/5th_esr_socialsecurity.pdf.  (12/09/07). 
74

 Government of the Republic of South Africa and others v Grootboom and others 2001 (1) SA 46 (CC). 

http://www.id21.org/society/s5agk1g1.html
http://www.sahrc.org.za/old_website/5th_esr_socialsecurity.pdf
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unemployment security, and those who are not in a financial position to contribute 

towards that security, either due to low wages or unemployment. 

 

The right of access to social assistance in the event of failure to support ones‟ self and 

dependants is guaranteed by the Constitution.
75

 There is a glaring lack of legislation 

dealing with social assistance for unemployed people who are not in a financial position 

to support themselves or their dependants – in light of the extremely high levels of 

unemployment currently being experienced in the country. The patchwork of social 

grants inherited from the apartheid era is unable to meet the basic needs of the majority of 

populace.
76

 Nearly 12 million of the poorest South Africans live in households that 

currently receive no social assistance because they do not have members eligible for a 

state old age pension, a disability grant, a child support grant or unemployment benefits. 

 

The Constitution imposes a further positive obligation upon the state to take reasonable 

legislative and other measures within the delineation of its available resources to achieve 

the progressive realisation of the right to social security, viz unemployment protection.
77

 

The state, in this regard, has a primary obligation to unlock the system and provide access 

to this right facilitated through a legislative framework of laws, policies and access to 

finance. 

 

3.3.1. Reasonable legislative and other measures 

 

The state has an obligation to enact “reasonable legislative and other measures”
78

 to 

ensure the fulfillment of this right. This constitutes a clear and unambiguous undertaking 

by the drafters of the Constitution to develop a comprehensive social security system, 

based on two important paradigms: the right of access to social security for everyone, and 

financial viability.
79

 

 

The reasonableness of legislative and other measures must be understood in the context 

of the bill of rights as a whole. In Grootboom,
80

 the court stated thus: 

 
To be reasonable, measures cannot leave out of account the degree and extent of the denial of the 

right they endeavour to realise. Those whose needs are most urgent and whose ability to enjoy all 

rights therefore is most in peril, must not be ignored by the measures aimed at achieving 

realisation of the right. It may not be sufficient to meet the test of reasonableness to show that the 

measures are capable of achieving a statistical advance in the realisation of the right. Furthermore 

                                                 
75

 S 27(1)(c) of the Constitution. 
76

 Basic Income Grant Coalition Accessed at http://www.big.org.za/index.php 

?option=faq&task=viewfaq&artid=3.  (05/09/07). 
77

 S 27(2) of the Constitution. 
78

 The Constitution takes into cognisance the fact that legislative measures may not be enough to create an 

atmosphere for the socio-economic rights to be accessed, hence the catch all phrase “and other measures”. 

This embraces any other measures, short of legislation that may be adopted in order to guarantee access to 

the right. 
79

 Olivier MP, Khoza JF, Jansen van Rensburg & Klinck E “Constitutional issues” in Olivier MP et al (eds) 

Social Security: A Legal Analysis 49 at 58. 
80

 Government of the Republic of South Africa and others v Grootboom and others 2001 Cf note 12 at par 

44. 

http://www.big.org.za/index.php%20?option=faq&task=viewfaq&artid=3
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the Constitution requires that everyone must be treated with care and concern. If the measures, 

though statistically successful, fail to respond to the needs of the most desperate, they may not 

pass the test. 

 

The reasonableness of legislative and other measures is therefore evaluated against 

criteria such as the social, economic and historical context of the system the measure 

aims to address; that is whether the programme is balanced, flexible and open to review. 

Appropriate provision must be made for attention to any deficiencies in the system and to 

the short-medium-and long-term needs; that is whether the programme is inclusive and 

does not exclude a significant segment of society. Also consideration must be had to  

whether the measures ensure that basic human needs are met and take into account the 

degree and extent of the denial of the right they endeavour to realise; and also whether 

the programme and measures ensure that a larger number of people and a wider range of 

people benefit from them as time progresses.
81

  

 

The implication of this, with regard to the unemployment protection system, is that the 

measures adopted with regard to unemployment protection must make provision for 

short-term and long-term needs, taking into cognisance those whose needs are more in 

peril. This, of course, is not the responsibility of the UIF system, given the particular 

orientation of the Fund and the role that other stakeholders should play. The 

reasonableness of the unemployment protection system, viewed in light of the high levels 

of social exclusion, poverty, unemployment and HIV/AIDS pandemic must be borne in 

mind whilst formulating measures to ensure this social protection. 

 

In South Africa, women are heavily represented in part-time, low-income, intermittent 

and precarious jobs, which often fall outside the coverage of social security.
82

 Moreover, 

most women often assume the greater part of parental responsibility and therefore have 

less time to build up their social security entitlement.
83

 In light of the dicta in 

Grootboom,
84

 the state has an obligation to formulate policies and legislative measures – 

also in the area of unemployment protection – that take into account the vulnerable 

position women hold in society with regard to employment. 

 

The State has also a further obligation, though reasonable legislative and other measures, 

to meet the needs of those who are currently unemployed or excluded from 

unemployment Fund. In South Africa, labour intensive programmes are used as the main 

schemes through which government intends to extend unemployment protection to all. 

                                                 
81

 In addition to the reasonableness of legislative and other measures, the general limitation clause as 

enshrined in S 36 of the Constitution lays down the premises upon which any provisions in the bill of rights 

may be limited. It constrains any limitation on the right only to the extent that such limitation is reasonable 

and justifiable in an open and democratic society based on human dignity, equality and freedom, taking 

into account all relevant factors, including the nature of the right; the importance of the purpose of the 

limitation; the nature and extent of the limitation; the relation between the limitation and its purpose; and 

less restrictive means to achieve the purpose. Idem par 42 – 45. 
82

 ILO World Labour Report 2000: Income security and social protection in a changing world, 15. 
83

 Ibid. 
84

 Government of the Republic of South Africa v Grootboom and others Cf note 12 at par 44. 
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One such programme is the Expanded Public Works Programme.
85

 These are 

representative of the short-term measures put in place by the state to address the issue of 

unemployment protection. 

 

3.3.2. Delineation of available resources 

 

The right of access is qualified by the phrase “within available resources”. The 

implication of this is that the realisation of the right is constrained within the delineation 

of available resources. In Soobramoney
86

 this position was aptly summed up thus: 

 
What is apparent from these provisions is that the obligations imposed on the state by sections 26 

and 27 in regard to housing, health care, food, water and social security are dependent upon the 

resources available for such purposes, and that the corresponding rights themselves are limited by 

reason of the lack of resources… 

 

It therefore follows that the provision of social security is dependent upon available 

resources, and in this light of any resource constraints, the state has a further obligation to 

ensure the “progressive realisation” of this right. This means that the right may not 

necessarily be realised immediately, but its accessibility must be facilitated progressively. 

In this regard, any legislative, administrative, operational or financial hurdles that exist 

should be examined and where possible lowered over time.
87

  

 

However, in Khosa the Constitutional Court again indicated the constitutional 

considerations and limitations that may be relevant when reliance is placed on the 

availability of resources alone. It stressed the importance of adopting a holistic approach 

which takes into account the fact that all rights are interrelated, interdependent and 

equally important,
88

 the availability of human and financial resources in determining 

whether the state has complied with the constitutional standard of reasonableness, and 

other factors that may be relevant in a given case.
89

 It remarked that where the state 

argues that resources are not available to pay benefits to everyone entitled under section 

27(1)(c), the criteria for excluding a specific group must be consistent with the Bill of 

Rights as a whole.
90

 Whatever differentiation is made must be constitutionally valid and 

cannot be arbitrary, irrational or manifest a naked preference.
91

 The court weighed up the 

competing considerations and took into account the intersecting fundamental rights (i.e. 

the right to human dignity, the right to equality and the right to access to social security 

and in the event of deprivation the right to access to appropriate social assistance) that 

were involved. The Court relied on a purposive approach to give meaning to the 

                                                 
85

 The EPWP is one of South African Government‟s short-to-medium term programmes aimed at the 

provision of additional work opportunities coupled with training. It is a national programme covering all 
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entitlement of "everyone" to the right(s) enshrined in section 27(1)(c). It found that this 

notion in principle includes "all people in our country".
92

 The majority came to the 

conclusion that by excluding permanent residents from the scheme for social security, the 

legislation limited their rights in a manner that affected their dignity and equality in 

material respects. Dignity and equality were founding values of the Constitution and lay 

at the heart of the Bill of Rights. Sufficient reason for such invasive treatment of the 

rights of permanent residents had not been established. The exclusion could, therefore, 

not be justified under the Constitution. 

 

3.3.3. Multi-actor responsibility 

 

Chapter 3 of the Constitution lays down the framework for principles of co-operative 

governance amongst the three tiers of government and requires that they work together in 

mutual trust and good faith. The provision of welfare services is an area of concurrent 

national and provincial legislative competence.
93

  It therefore follows that government, in 

particular national government, does not bear the exclusive responsibility of providing 

access to the constitutional right to social security.
94

 

 

Whereas national government bears the overall responsibility of ensuring the state‟s 

compliance with its constitutional obligations,
95

 there is multi-actor responsibility with 

regard to the provision of access to social security. This position was aptly summed up 

thus in Grootboom: 
96

  

 
What constitutes reasonable legislative and other measures must be determined in the light of the 

fact that the Constitution creates different spheres of government: national government, provincial 

government and local government. The last of these may, as it does in this case, comprise two 

tiers. The Constitution allocates powers and functions amongst these different spheres 

emphasizing their obligation to co-operate with one another in carrying out their constitutional 

tasks. 

 

The state‟s duty to realise the right to social security differs with regard to the ability or 

inability of those affected to realise the right themselves.
97

 In this regard, the state must 

put in place an effective social insurance framework for those with the means to 

contribute to the scheme; and for those without the means, they must put in place 

appropriate social assistance frameworks to address their needs. All these must be 

reflected in the state policy providing access to social security. 

 

It is also imperative that national government must at least put in place adequate 

budgetary support towards the effective implementation of the state policy.
98

 In this 
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regard, the multi-actor responsibility, with regard to the provision of the right to social 

security is dependent on the three tiers of government, individual members as well as the 

necessary budgetary allocations towards the provision of the right. 

 

The primary responsibility for unemployment policy lies with the Minister of Labour and 

the Department of Labour.
99

 The Unemployment Insurance Fund was established for the 

payment of benefits; reimbursements of excess contributions to employees and to the 

payment of remuneration and allowances to members of the unemployment insurance 

board and its members.
100

 It would appear that the UIA is not well-aligned with the 

broader system of unemployment protection in the South African context. Also, the UIA 

is lacking in broader unemployment policy objectives as it restricts itself to the objectives 

of the unemployment insurance fund provided for by the Act.
101

 The UIA, unlike its 

predecessor,
102

 does not empower the Minister to introduce schemes to combat 

unemployment. Furthermore, in terms of section 10 of the UIA, any surplus in the Fund 

is to be utilised to give effect to the purposes of the Act, which is confined to the 

unemployment insurance framework. There is no provision for the surplus being used to 

ensure other measures of unemployment protection such as re-intergration or even 

rehabilitation. 

 

As indicated, the responsibility to provide for unemployment protection does not rest on 

the state alone, but on individuals as well. However, the state has the primary obligation 

to unlock the system to make access available to all. A conspectus of the available 

evidence reveals that the unemployment protection structure put in place by the state is 

exclusionary, with may of those who are atypically employed, as well as the self 

employed and those employed in the informal sector being excluded by the system in 

place.  

 

3.4. Constitutional compliance of the unemployment insurance system 

 

The high unemployment rate in the country begs the question as to whether the state is 

adequately fulfilling its constitutional duty with regard to the provision of “the right of 

access to social security” in the event of unemployment.  

 

The South African Unemployment Insurance system is based on the principles of 

insurance and not assistance, so that only persons who contribute to the fund prior to 

having become unemployed as well as their dependents may claim benefits from the 

Fund.
103

 Most vulnerable and marginalsied people in South Africa are either unemployed 
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or atypically employed, and therefore not covered by the occupational based social 

insurance schemes.
104

  

 

Section 27(1)(c) of the Constitution guarantees everyone the right to social security. The 

unemployment legislation in South Africa does not provide access to the unemployment 

scheme to every person, but caters exclusively for specific categories of workers.
105

 

Social security protection, in the form of unemployment protection, is limited to those 

who fall within the meaning of „employee‟ in terms of the Unemployment Insurance 

Act.
106

 The Unemployment Insurance Act
107

 and the Unemployment Insurance 

Contribution Act
108

 apply to all employers and workers, but there are still certain 

categories of workers who are still excluded from the ambit of unemployment insurance. 

These include learners; public servants; and foreigners working on contract.
109

 In this 

regard the self-employed, the informally employed and all other categories of atypically 

employed are for all legal and practical purposes excluded from unemployment 

protection.
110

 

 

Amongst the categories of people specifically excluded from unemployment insurance in 

terms of the Unemployment Insurance Act are migrant workers on contract who are 

obliged to leave the country on the expiration of their contract. However the 

Unemployment Insurance Act is inconsistent in so far as different categories of workers 

are concerned. Section 16(1)(a) of the UIA entitles an unemployed contributor to 

employment benefits if the reason for the termination of the contributor‟s contract of 

employment is the ending of a fixed-term contract. Migrant workers, on the other hand, 

who have to return to their home country on the completion of a contractual period, are 

specifically excluded. This differential treatment and limitation of access to 

unemployment protection has to be viewed in the light of the ostensible lack of 

justification for their exclusion. It is doubtful whether this treatment would withstand a 

constitutional attack based on discrimination on the grounds of nationality.
111
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In South Africa, in terms of section 3(1)(c) of the UIA, public servants are excluded from 

the general unemployment insurance system; the rationale for this exclusion among 

others being that they are regarded as having job security.  The question remains whether 

their exclusion could be justified in terms of the provisions of the Constitution. However, 

job security is an integral aspect of social security and public servants cannot be said to 

have job security to the extent that their exclusion from unemployment protection can be 

justified.  There is essentially no material difference in respect of the measure of job 

security available to public servants and to other employees, as a matter of law; because 

both categories of workers are subject to the same dismissal law.
112

 Furthermore, the 

continued exclusion of public servants creates a special category of vulnerable group, and 

their coverage, in terms of unemployment protection, should be prioritised.
113

 Less 

restrictive means to achieve the purpose, in line with the Constitution, must be 

investigated. The Consolidated Report of the Committee of Inquiry into a Comprehensive 

System of Social Security for South Africa recommended that government workers be 

allowed the option, via their representative organisations, of whether or not to become 

contributors to the UIF.
114

 

 

Whereas the mandate of the Unemployment Insurance Fund as established under the 

Unemployment Insurance Act is for the purpose of the payment of benefits; 

reimbursements of excess contributions to employers and payment of remuneration and 

allowances to members of the Unemployment Insurance Board,
115

 the viability of the 

extension of coverage to those categories of workers who are in a position to make the 

necessary contributions must be taken into account, i.e. migrant workers.  

 

3.5. Findings and Recommendations  

 

The Consolidated Report by the Committee of Inquiry into a Comprehensive System of 

Social Security
116

 indicated that the structure of the social security system in South Africa 

is unequal, exclusionary and inequitable and  recommended that, taking into account the 

dicta in the Grootboom
117

 case, social security policies and programmes must be 

reasonable both in their conception and their implementation; and therefore vulnerable 

groups must be given priority by government, and their needs must be addressed 

effectively. In this regard, the exclusionary nature of the unemployment protection 

system in South Africa should seek to address those whose needs are most in peril and in 

this regard, serious policy consideration should be given to extend coverage to those in 

the informal economy, who may be in a position to make the necessary contributions. 
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There is need for the extension of coverage of existing schemes to cover currently 

excluded employees and necessary adaptations generic to specific groups must be taken 

into account,
118

 i.e., with regard to migrant workers on fixed-term contracts, it is 

necessary to take into account their need to contribute for the period, albeit short, of their 

employment.  This would of course require an in-depth analysis of the financial viability 

of the Fund.
119

 

 

It is suggested that the exclusion of certain other categories of workers, such as public 

servants and (categories of) those excluded under section 14 of the Unemployment 

Insurance Act, also have constitutional ramifications. The same applies to the restricted 

access that children have to UIF benefits in their capacity as dependants. These matters 

were partly discussed above,
120

 and will be discussed below
121

 in more detail.  

 

In keeping with international principles, the state should consider alternative 

arrangements for inclusion of the self-employed and for those working in the informal 

economy. This could take the form of the development of one or more special schemes or 

the accommodation of these categories within branches of the existing scheme. Such 

coverage extension may have to be gradual. Ideally participation should be compulsory. 

In the event that mandatory participation is not feasible, consideration should be given to 

voluntary participation and to alternative arrangements, such as micro-insurance and 

other grass-roots initiatives which can provide some form of risk pooling.
122

  

 

With regard to the most vulnerable groups outside the labour force, appropriate social 

assistance measures should be developed. Coverage of social assistance grants should be 

widened to relieve the income poverty of those who cannot be rescued by policies 

designed to stimulate gainful labour market insertion.
123

 

 

It would also appear that the current UIF system is not properly aligned with other public 

mechanisms aimed at dealing with preventing unemployment and mitigating the effects 

of unemployment. This issue, which may have constitutional implications, is discussed in 

more detail below.
124

 

 

4. COMPLIANCE WITH INTERNATIONAL STANDARDS  

 

4.1. The Constitution and International standards 

 

International labour standards
125

 play an important role in the elaboration of national 

laws, policies and judicial decisions, and in the provision of collective bargaining 
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agreements. Whether or not a country has ratified a particular Convention, the standards 

provide guidance for the operation of national labour institutions and mechanisms, and 

good labour and employment practices. Thus, international labour standards have an 

impact on both national law and national practice, which goes well beyond simply 

adapting legislation to the requirements of a ratified Convention.
126

 

 

The South African Constitution takes into cognisance the importance of international law, 

within the broader framework, and as a yardstick for adequate national legislation. It 

adopts an international law-friendly approach, which is evident from the general 

interpretation clause section 39, which provides that, when interpreting the rights 

enshrined in the Bill of Rights, regard must be had to international law.
127

 This position is 

further enunciated in the dicta of Makwanyane,
128

 whereby the Constitutional Court held 

that international law provides a framework within which the Bill of Rights can be 

evaluated and understood, and in this regard, binding international law as well as non-

binding international law must be taken into consideration. 

 

Whereas, South Africa may not have ratified certain international instrument; such non-

ratified international instruments may still be considered as persuasive authority, for 

purposes of interpreting the fundamental right of access to social security. In addition, 

international instruments serve as an important benchmark for evaluating whether South 

Africa is in conformity with international standards.
129

 

 

4.2. Unemployment Protection from an international perspective 

 

In accordance with the mandate outlined in the ILO‟s Constitution, the ILO attaches 

considerable importance to social security issues on a continuing basis. Its mandate is to 

improve the conditions of labour, inter alia, through “the prevention of 

unemployment...”
130

 This mandate, restated in 1944,
131

 was incorporated in the ILO 

Constitution and recognises the obligation of the organisation to further encourage, 

among the nations of the world,
132

 programmes that will achieve, inter alia, “the 
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extension of social security measures to provide a basic income to all in need of such 

protection…”
133

  

 

The ILO defines social security as the protection which society provides for its members 

through a series of public measures to offset the absence or substantial reduction of 

income from work resulting from various contingencies, amongst them unemployment.
134

 

Most countries with a high-level system have a second layer of unemployment benefits, 

usually called unemployment assistance.
135

 This layer covers workers who have 

exhausted their entitlements to unemployment insurance and provides them with a grace 

period before they come within the purview of less generous social assistance schemes.
136

 

At times, however, as is the case in Germany after the recent reform of its unemployment 

assistance system, this second layer is integrated with the social assistance system. 

 

In developing countries,
137

 a large segment of the labour force has been found to work in 

the informal economy and the labour market in these countries is such that many workers 

are underemployed rather than unemployed.
138

 The ILO‟s World labour Report 2000
139

 

found that millions of people in the informal sector in developing countries earn very low 

incomes and have an extremely limited capacity to contribute to social protection 

schemes".
140

 Therefore in low-income developing countries, it is imperative to give 

priority to schemes specially designed to meet the needs of informal economy workers.
141

 

Government support is deemed indispensable in the effort and a possible starting point 

would be the extension of statutory social insurance schemes toward increased and 

possibly universal, coverage.
142

 

                                                                                                                                                 
instruments such as the Universal Declaration of Human Rights,

132
 and the International Covenant on 

Economic, Social and Cultural Rights,
132

 recognise the right to social security as a basic human right.
132

 It 

therefore follows that individual member states must ensure that this right is properly realised within their 

national boundaries.
132
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The ILO identifies good governance, full or nearly full employment, well-regulated 

labour markets, reasonable equitable distribution of incomes, high levels of compliance 

with the laws concerning both taxes and social security contributions and almost 

complete coverage of the social security programmes, as far as benefits and contributions 

are concerned, as the means necessary to tackle income insecurity.
143

 

 

This section discusses ILO labour standards relating to unemployment insurance. ILO 

labour standards take the form of conventions and recommendations. Conventions have 

the status of international treaties, with the effect that they are binding on ratifying 

countries. However, Recommendations are non-binding as they merely serve to clarify 

the subjects dealt with by the conventions and to further set out guidelines in order to 

orientate national policy and action.
144

   

 

4.3. ILO Social Security (Minimum Standards) Convention No 102 of 1952 

 

ILO Convention No 102 is the flagship treaty of the ILO Conventions dealing with social 

security. It is the only instrument which sets minimum standards for the nine branches of 

social security, of which unemployment benefits is one of them.
145

 South Africa has not 

yet ratified this Convention. 

  

Whereas Convention No. 102 covers all branches, it requires that only three of these 

branches be ratified by Member states, which allows for the step-by-step extension of 

social security coverage by ratifying countries.
146

 The choice as to which of the nine to 

accept rests with the state, however one of the three branches ratified must cover a long-

term contingency or unemployment.
147

 It is evident that by complying with the standards 

set in the unemployment part of Convention 102 of 1952, South Africa would move 

nearer to be in a position to ratify this particular Convention. 
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Convention No 102 prescribes that unemployment insurance benefits should be provided 

throughout the period of unemployment with certain exceptions, viz where classes of 

employees are protected to 13 weeks within a period of 12 months, or where all residents 

whose means during the contingency do not exceed prescribed limits are protected, 

within a period of 26 weeks within a period of 12 months.
148

 In South Africa, in terms of 

section 13(3) of the UIA, a contributor is eligible to receive one day‟s benefit for every 

six completed days of employment, up to a maximum of 238 days (34 weeks).
149

 The 

current UIF framework appears to be in compliance with the minima set by this 

Convention. 

 

Convention No 102 allows for a waiting period of seven days.
150

 In South Africa, the 

UIA provides that an unemployed contributor is entitled to unemployment benefits if the 

period of unemployment is longer than fourteen days.
151

 The waiting period provided by 

the UIA in South Africa is too long and not in line with those provided by international 

standards. 

 

Convention 102 also prescribes that the minimum unemployment benefit should equal a 

replacement rate of not less than 45% of previous earnings. As will be discussed 

below,
152

 the current UIF benefit framework is not fully compliant with this requirement. 

 

In South Africa, social insurance as a means of application to combat unemployment is in 

place and, in line with the ILO; it is compulsory and covers specific categories of 

workers. However unemployment insurance in South Africa leans towards social 

insurance with earnings-related components. Moreover, most notable in the South 

African social security system is the absence of universal schemes or social assistance 

schemes geared towards unemployment protection. 

 

4.4. ILO Unemployment Convention No. 2 of 1919 

 

The Unemployment Convention has been ratified by South Africa. It deals with the 

abolition of fee-charging employment agencies, the recruitment of workers in one 

country with a view to their employment in another country, unemployment insurance 

and public works to combat unemployment.
153

 

 

It stipulates that member states should, upon terms being agreed between the Members 

concerned, make arrangements whereby workers belonging to one Member and working 

in the territory of another, shall be admitted to the same rates of benefit of such insurance 
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as those which obtain for the workers belonging to the latter.
154

 In essence, the 

Convention compels member states to, via mutually agreed arrangements which could 

include bilateral agreements or national legislation; afford to migrant workers in their 

respective states benefit rates on the same basis as citizens of the country. 

 

South Africa is not fully in compliance with this Convention in so far as it relates to 

migrant workers. Subject to a limited number of exceptions, South Africa is not yet 

linked to a network of bilateral and multilateral conventions on the co-ordination of 

social security.
155

 Furthermore, the Unemployment Insurance Act excludes from 

unemployment insurance, persons who enter the Republic for the purpose of carrying out 

a contract if there is a legal or contractual undertaking that such person must leave the 

country upon termination of the contract.
156

 In essence, it excludes fixed non-citizens 

from access to the unemployment insurance system. In this regard, there appears to be 

non-compliance with the ratified ILO standard and furthermore, this legislation also fails 

to take cognisance of the important policy consideration that contributions from migrant 

workers and their employers would go a long way towards improving the financial 

standing of the Unemployment Insurance Fund. Furthermore, the exclusion of certain 

categories of migrant workers and their dependants raises constitutional as well as 

international questions; especially in the absence of reasonable justification.
157

 

 

With regard to Article 2(1) of the Convention, there is lack of advisory employment 

boards in South Africa; whereas the Convention expressly provides for the establishment 

of such boards to include representatives of both employers and workers to advice on 

matters concerning the carrying on of free public employment agencies.
158

 The CEACR 

recommended that the South African government take appropriate measures to establish 

such committees.
159

 

Also no steps had been taken by the government to co-ordinate the operations of private 

employment agencies with those of placement services of the Department of 

Manpower.
160

 This is not in compliance with Article 2(2) of the Convention which 

provides that where both public and private free employment agencies exist, steps shall 

be taken to coordinate the operations of such agencies on a national scale.  

4.5. ILO Employment Promotion and Protection against Unemployment 

Convention No 168 of 1988  
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The Employment Promotion and Protection against Unemployment Convention
161

  

relates to unemployment benefits. It lays down the essential features of an unemployment 

benefit scheme.
162

 The Convention emphasises the importance of work and productive 

employment in any society; not only because of the resources which they create for the 

community, but also because of the income which they bring to workers, the social role 

which they confer and the feeling of self-esteem which workers derive from work.
163

 

 

It stipulates that protection should encompass contingencies such as; loss of earnings due 

to partial unemployment,
164

 and suspension or reduction of earnings due to a temporary 

suspension of work without any break in the employment relationship for reasons of, in 

particular, an economic, technological, structural or similar nature.
165

 Provision for the 

payment of benefits to part-time workers who are actually seeking full-time work and the 

total of benefits and earnings from their part-time work must be such as to maintain 

incentives to take up full-time work.
166

 

 

In South Africa, in terms of the previous Unemployment Insurance Act,
167

 the legislation 

provided for the payment of benefits in the event of partial unemployment, however, 

under the current South African unemployment system, the contingencies covered are 

limited to, in the case of contributors other than domestic workers, full unemployment.
168

 

This position loses sight of two important policy considerations, viz, the fact that a person 

who is allowed to retain benefits while commencing some part-time employment will, 

hopefully, gradually again become independent of the fund; and secondly, the fact that if 

an individual made contributions during the period of occupying a particular position, 

such individual should, in principle, be entitled to claim benefits if that particular position 

has been lost.
169

 The current regulation appears to be contrary to the provisions of 

Convention No 168, which specifically require the provision of benefits in circumstances 

of partial unemployment. 

 

Article 14 of the Convention provides that in cases of full unemployment, benefits should 

be provided in the form of periodical payments calculated in such a way as to provide the 

                                                 
161

 No 168 of 1988. Up to date ILO Social Security Conventions. Accessed at http://www.ilo.org/public/ 

english/protection/secsoc/areas/legal/standard.htm. (11/09/07). 
162

 Jansen van Rensburg L & Olivier MP “International standards” at 178. 
163

 Preamble, Employment Promotion and Protection against Unemployment Convention, No 168 of 1988. 

It stipulates that each member should take appropriate steps to co-ordinate its system of protection against 

unemployment and to this end; seek to ensure that it has in place a system of protection against 

unemployment. In particular, it must put in place methods of providing unemployment benefit, contribute 

to the promotion of full, productive and freely chosen employment, and do so in such a manner as not to 

discourage employers from offering and workers from seeking productive employment. (Article 2). 
164

 This is defined as a temporary reduction in the normal or statutory hours of work. Article 10(2)(a). 
165

 Article 10(2)(b) of Convention No 168, 1988. 
166

 Article 11(1) of Convention No 168, 1988. 
167

 Unemployment Insurance Act 30 of 1966. 
168

 Van Kerken ET and Olivier MP “Unemployment Insurance” in Olivier MP et al (eds) Social Security: A 

Legal Analysis Lexis Nexis /Butterworths (2003) 415 at 448. Mpedi LG Redesigning the South African 

Unemployment Protection System: A Socio-Legal Inquiry. University of Johannesburg LLD thesis, June 

2006, 162. 
169

 Ibid. 

http://www.ilo.org/public/%20english/protection/secsoc/areas/legal/standard.htm
http://www.ilo.org/public/%20english/protection/secsoc/areas/legal/standard.htm


 33 

beneficiary with partial and transitional wage replacement; but at the same time, avoid 

creating disincentives either to work or to employment creation. In South Africa, 

however, there is no such provision for the outcome of such contingency with the only 

contingency being unemployment benefits.  

 

The Convention also provides for the payment of unemployment benefits to part-time 

workers who are actually seeking full-time work; and the total of benefits and earnings 

from their part-time work may be such as to maintain incentives to take up full-time 

work.
170

  The Unemployment Insurance Act‟s scope of coverage does not extend to those 

employed in part-time work who are seeking full-time work. 

 

The Convention requires that where benefits are based on the contributions of or on 

behalf of the person protected or on previous earnings, they shall be fixed at not less than 

50% of previous earnings and where benefits are not based on contributions of previous 

earnings, they shall be fixed at not less than 50 per cent of the statutory minimum wage 

or the wage of an ordinary labourer, at a level which provides the minimum essential for 

basic living expenses, whichever is the highest.
171

 In South Africa, the ratification of this 

Convention would require that income replacement rates be adjusted in line with 

Convention No 168; which will require a minimum replacement rate of 50% and in the 

case of an ordinary labourer, at a level that allows for a minimum essential for basic 

living expenses. 

The Committee, in its observations concerning the application of Convention No 168 in 

Norway, expatiated further upon the issue of the termination of benefits in the event that 

a registered job seeker refuses to take up the employment offered to him. It observed that, 

according to the definition of the contingency contained in Article 10(1), the aim of the 

Convention consists precisely of offering unemployed persons protection during the 

initial period of unemployment from the obligation to take up jobs that are not suitable to 

their acquired professional and social status.
172

 In line with this aim of the Convention, 

Article 21(1), specifies that the entitlement to the benefit in the case of full 

unemployment may be withdrawn or suspended only when the person concerned refuses 

to accept suitable employment, taking into account, under prescribed conditions and to an 

appropriate extent, the criteria of the suitability of employment laid down in paragraph 2 

of this Article and, in particular, the length of service in the former occupation and the 

acquired experience. The Committee observed that the respective department of labour 

had an obligation to consider these guidelines, so as to instruct the employment offices 

not to apply sanctions for refusal to accept unsuitable job offers at least during the initial 

duration of unemployment specified in Article 19(2)(a).
173
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However an unemployed contributor is not entitled to unemployment benefits if he/she 

refuses, without just reason, to undergo training and vocational counseling for 

employment under any scheme.
174

 It however neglects to further enunciate on the just 

reasons that can be furnished by the contributor. Based on the recommendations of the 

CEACR, it would be relevant, in such circumstances to take into account the fact that the 

contingency being offered is protection, during the initial period of unemployment, from 

the obligation to take up jobs that are not suitable to their acquired professional and social 

status.
175

 In this regard, the following factors must be taken into account; viz the criteria 

of the suitability of employment; the length of service in the former occupation and the 

acquired experience. Also an acceptable time frame must be developed in this regard. 

These guidelines must be clear and precise so as to avoid a situation whereby a 

contributor is unilaterally denied entitlements to unemployment benefits. 

4.6. Maintenance of Social Security Rights Convention, 1982 (No. 157) 

 

The Maintenance of Social Security Rights Convention
176

 provides reinforced protection 

to migrant workers.
177

 It provides for equality of treatment to be granted to workers of 

other ratifying countries as regards all nine branches of social security.
178

The Convention 

applies to branches of social security for which a member has legislation in force, inter 

alia unemployment benefit and employment injury benefit, namely benefit in respect of 

occupational injuries and diseases.
179

 

 

The Convention also applies to all general and special social security schemes, both 

contributory and non-contributory, as well as to schemes consisting of obligations 

imposed on employers by legislation in respect of the branches of social security
180

 listed 

in the Convention.
181

 The obligations under the Convention can be given effect to either 

by bilateral or multilateral instruments; which instruments must specify in particular the 

branches of social security to which they apply.
182

 The branches must comprise at least 

survivors‟ benefits and pension in respect of employment injuries as well as benefits in 

respect of employment injuries.
183
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The Convention prescribes the categories of persons to which they are applicable; viz 

employees (including, as appropriate, frontier workers and seasonal workers), as well as 

the members of their families and their survivors, who are nationals of one of the 

members concerned or who are refugees or stateless persons resident in the territory of 

one of these members.
184

 

 

The Convention stipulates that the legislation should be enacted with a view to avoiding 

conflicts of laws and the undesirable consequences that might ensure for those concerned 

either through lack of protection or as a result of undue plurality of contributions or other 

liabilities or of benefits.
185

 The schemes for maintenance of the rights can be achieved 

either via participation in voluntary insurance or optional continued insurance, where 

appropriate or through acquisition, maintenance or recovery of rights.
186

 

 

South Africa‟s compliance with regard to bi-lateral and multi-lateral agreements that 

guarantee unemployment to migrant‟s workers is lacking. Also, the conflict of law 

provisions embedded in the South African legal system are insufficient to address the 

lack of protection that may follow as a result no coverage at all or as a result of undue 

plurality of contributions, liabilities and/or benefits. This is an untenable situation and 

causes migrant workers to become vulnerable to abuse, as well as human right violations. 

It is therefore advised that the principles contained in this Convention be used to bring 

about the necessary changes in the South African domestic law and treaty practices. 

 

4.7. Some observations 

 

It can therefore be concluded, from the above discussion, that the ILO international 

instruments envisage the adoption of a comprehensive and integrated unemployment 

protection system by member states. Furthermore the ILO Conventional provisions 

outlined above effectively envisage the creation and promotion of productive 

employment, (re)integration of unemployed people into the labour market, the extension 

of unemployment protection and unemployment protection coordination (policies and 

schemes) as measures to ensure a comprehensive unemployment protection system.
187

 

The ILO also strives at ensuring decent work, i.e. the creation not only of jobs, but of 

jobs of acceptable quality.
188

 

 

4.8. Recommendations 

 

The scope of coverage with regard to persons entitled to unemployment protection should 

be extended to include migrant workers owing to, inter alia, the positive connotations 
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their inclusion would have on the financial standing of the unemployment insurance fund. 

Furthermore this is in compliance with international and constitutional principles:  

 

 The nature of the contingencies covered under the unemployment insurance 

scheme should be extended to include partial unemployment in line with 

International standards. 

 There is need for the provision of portability of benefits and like-benefits for 

migrants in host countries through national legislation as well as bi-lateral and 

multi-lateral agreements. 

 The unemployment insurance system in South Africa is exclusionary in nature 

with regard to; inter alia those in the informal sector being marginalised from the 

mainstream unemployment protection. Unemployment protection needs to be 

broadened to include these categories of people. 

 The introduction of social assistance, as a means of unemployment protection, 

should be investigated and eventually implemented in line with international and 

constitutional principles. 

 South Africa has a poor ratification record of ILO instruments in the 

unemployment protection sphere, particularly with regard to the more up-to-date 

ones. It therefore follows that South Africa needs to align its unemployment 

system with that of the ILO international standards with a view aimed at either 

full or partial ratification.
189

 

 

5. LIMITED UNEMPLOYMENT POLICY FRAMEWORK 

 

The UIA contains little in terms of broader unemployment policy objectives in its 

purpose provision. This is the position despite the fact that the Unemployment Insurance 

Board is tasked with advising the Minister of Labour on policies for minimising 

unemployment
190

 and the creation of schemes to alleviate the effects of unemployment,
191

 

and with making recommendations to the Minister on changes to legislation in so far as it 

impacts on policy on unemployment or policy on unemployment insurance.
192

 As is clear 

from the purpose provision of the UIA, the Act effectively prioritises the compensatory 

elements of the Fund.
193

 The Fund may only be used for the payment and remuneration 

functions foreseen in the UIA.
194

 Even in the event that a surplus has been built up, this 

may only be utilised to give effect to the purpose of the Act.
195

 Unlike its predecessor,
196
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it does not provide for the introduction of schemes to combat unemployment. In addition, 

scant attention is paid to labour market integration in the Act.
197

 It could, therefore, be 

said that the UIA as a policy instrument plays a limited role as far as preventing and 

combating unemployment, and the reintegration of those who have become unemployed, 

are concerned.
198

 Its focus is essentially restricted to providing compensation to certain 

categories of employees who worked in the formal economy and who have become 

temporarily unemployed, and not to impact directly on the comprehensive context of 

mass and long-term structural unemployment in the country.
199

   

 

6. UIF COVERAGE: EXTENSION AND RELATED ISSUES
200

 

 

6.1. Introduction 

 

The UIA has been enacted to, inter alia, establish the Unemployment Insurance Fund 

(UIF); provide for the payment from the Fund of unemployment benefits to certain 

employees, and for the payment of illness, maternity, adoption and dependant‟s benefits 

related to the temporary unemployment of such employees; and provide for the 

establishment of the Unemployment Insurance Board (UIB), the functions of the Board 

and the designation of the Unemployment Insurance Commissioner.
201

 The UIA largely 

provides for the payment of unemployment benefits. 

 

The UIA and UICA are applicable to all employers and employees except for those 

specifically excluded.  The UIA scope of coverage is narrow as it continues to exclude 

the atypically employed, particularly independent contractors, so-called dependent 

contractors and those who are self-employed or informally employed; public servants in 

the national and provincial spheres of government; learners; and migrants from its 

purview.
202

 Given the vulnerable position of these groups, it is arguable that South Africa 

should, as a matter of principle, broaden the scope of coverage to include them.  

Furthermore, these exclusions may be susceptible to constitutional challenge in the 

context of the right to access to social security. 
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6.2. Scope of coverage 

 

6.2.1. Included persons 

 

The UIA effectively applies to employees who are (or were) contributors as defined.
203

 

The UIF Commissioner may deem a person to be a contributor if it appears that the 

person should have received benefits in terms of the UIA but, as a result of circumstances 

beyond the control of the person, he is not entitled to benefits.
204

 

 

The scope of coverage of the South African unemployment insurance Acts is limited. 

While the UIA extended its scope of coverage, much more could be done to reduce 

exclusion and marginalisation in the unemployment insurance system. The UIA, unlike 

its predecessor, widened its scope of coverage to include domestic workers, seasonal 

workers and the so-called high-income earners. The inclusion of domestic workers
205

 and 

seasonal workers,
206

 despite the scepticism expressed prior to their inclusion,
207

 appears 

to be progressing satisfactorily.
208

 Apart from extending the right to unemployment 
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benefits to a domestic worker whose contract of employment is terminated by the death 

of his or her employer,
209

 the 2003 amendment to the UIA
210

 also extended the right to 

benefits to domestic workers who are employed by more than one employer.
211

 This is an 

expression of the rationale that the provision of benefits in the case of partial 

unemployment provides the affected person with an opportunity to remain in the labour 

market. Furthermore, this is in accordance with the Employment Promotion and 

Protection against Unemployment Convention
212

 which requires the payment of benefits 

in the case of partial unemployment.
213

 As regards high-income earners, this category of 

employees was excluded from the scope of coverage of the previous UIA since it was 

regarded as a group which was unlikely to suffer from unemployment and its effects. 

Nevertheless, the drafters of the current UIA deemed it necessary to strengthen the 

financial base of the UIF by extending the UIA‟s scope of coverage by including this 

group of employees. 

 

Finally, it is important to note that the Minister of Labour has been granted the power to 

deem any category of persons, by notice in the Government Gazette, to be contributors 

for purposes of the whole or any part of the UIA.
214

  

 

6.2.2. Excluded persons 

 

Despite the abovementioned inclusions, the South African unemployment insurance laws 

still exclude certain groups and categories of persons from their unemployment 

protection coverage. These groups and categories of excluded persons are as follows:  

 

 Persons who do not fall within the definition of „employee‟. The UIA defines an 

employee as “any person who receives remuneration or to whom remuneration 

accrues in respect of services rendered or to be rendered by that person, but excludes 

any independent contractor.”
215

 This definition, which apart from focusing solely on 

the formal sector employment relationship, is narrower than that contained in labour 
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laws,
216

 and excludes a variety of vulnerable groups from the UIA‟s scope of 

coverage. These excluded groups comprise largely of certain categories of atypical 

workers (e.g. independent contractors, dependent contractors, and the self-employed), 

informal economy workers and the long-term unemployed. South Africa could 

broaden the definition of „employee‟ so as to extend unemployment insurance to 

some of the aforesaid excluded and marginalised persons. Furthermore, it could use 

sectoral determinations to extend coverage to certain categories of atypical workers 

and informal economy workers.
217

 In addition, South Africa could consider the 

following general measures for extending unemployment insurance: progressive 

extension of access to unemployment insurance to new categories of currently 

excluded workers;
218

 adapting the current unemployment insurance scheme so as to 
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facilitate partial or voluntary participation of the self-employed as well as other 

categories of persons working in the informal economy;
219

 improving the 

administrative capacity of the current unemployment insurance scheme (particularly 

in areas such as compliance and enforcement, contributions collection, maintenance 

of contributors‟ records and financial management);
220

 launching of educational and 

awareness campaigns to enhance awareness and understanding about the operation of 

unemployment insurance;
221

 and designing a benefit package or launching an 

alternative unemployment insurance scheme appropriate to the needs and 

contributory capacity of the excluded and marginalised categories of workers.
222

 

 

 Employees employed for less than 24 hours per month. The UIA does not apply to 

employees employed for less than 24 hours per month with a particular employer, and 

their employers.
223

 The basis of this exclusion, it appears, is “to avoid cumbersome 

and cost-ineffective administration of contributions.”
224

 The disadvantage of this 

provision is that “a person who works for various employers for short monthly 

periods, remains excluded even though he or she may be fully, or nearly fully, 

employed.”
225

 

 

 Employees under a contract of employment contemplated in section 18(2) of the 

Skills Development Act
226

 are not covered by the UIA and UICA.
227

 The exclusion of 

this group is retrogressive since they fell under the ambit of the previous 
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Unemployment Insurance Act.
228

 Furthermore, this group is generally employed for a 

fixed-term duration of some length.
229

 While their exclusion is said to be justified on 

the basis of encouraging job creation,
230

 it remains inconsistent with the inclusion 

generally of fixed-term employees within the framework of the South African 

unemployment insurance scheme. 

 

 Employees in the national and provincial spheres of government who are officers or 

employees,
231

 and their employers.
232

 The exclusion of these employees is based on 

the assumption that the risk of unemployment is low or non-existent for them.
233

 This 

assumption may be challenged, both legally and factually.
234

 The job security 

afforded to the South African civil servants is not as adequate as it is assumed to 

be.
235

 The risk of unemployment for private sector workers is often not greater than 

that of civil servants in South Africa.
236

 In addition, it is doubtful if the exclusion of 

civil servants from the UIF is constitutionally tenable.
237

 Furthermore, there are 
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unemployment protection instruments (such as the Employment Promotion and 

Protection against Unemployment Convention) which permit the exclusion of civil 

servants from the ambit of the unemployment insurance scheme. However, the 

exclusion of civil servants is allowed (e.g. by the aforesaid instrument) only in a 

situation where these employees have their employment guaranteed up to the normal 

retirement.
238

 Several mechanisms for extending unemployment insurance coverage 

to civil servants exist. South Africa could, for example, consider incorporating civil 

servants into the current unemployment insurance scheme,
239

 establishing a public-

service specific scheme, allowing civil servants to contribute on their own, as was 

proposed by the Taylor Committee (even though this may be subject to constitutional 

challenge), or making an arrangement  whereby the State could retroactively register 

and pay contributions in respect of an affected employee (such as in Belgium).
240

 

 

 Persons who enter South Africa for the purpose of carrying out a contract of service, 

apprenticeship or learnership within the Republic if upon the termination thereof the 

employer is required by law or by contract of service, apprenticeship or learnership, 

as the case may be, or by any other agreement or undertaking, to repatriate that 

person, or that person is so required to leave South Africa.
241

 The exclusion of this 
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group of persons as found in the present UIA can be traced to the previous UIA. The 

exclusion of this category of workers raises problems of both a constitutional and 

international law nature. The UIA treatment of different categories of fixed-terms 

contract workers is inconsistent. Fixed-term contract workers are covered under the 

unemployment insurance scheme.
242

 On the other hand, non-citizen fixed-term 

contract workers, who are required to return to their home countries at the end of their 

contracts of employment, are excluded from the ambit of the UIA. This differential 

treatment of non-citizens could be challenged as discriminatory on the basis of 

nationality.
243

 Viewed from an international law perspective, the exclusion of non-

citizen fixed-term contract workers could be in breach of, among others, the ILO 

Conventions. The ILO Conventions require member states to treat lawfully residing 

non-citizens on the same basis as citizens in social security matters, including 

unemployment insurance.
244

 More specifically, South Africa has ratified the 

Unemployment Convention.
245

 This Convention requires South Africa to make 

arrangements with other ratifying countries so as to ensure that non-citizens from 

such countries who are employed in South Africa are eligible for the same rate of 

(unemployment insurance) benefit as that available to local workers.
246

 The absence 

of such arrangements in South Africa, read in the light of the restrictive provisions of 

the UIA as far as fixed-term migrant workers are concerned, leads one to the 

conclusion that South Africa is in violation of its international obligations in this 

regard.
247

 

 

 The UIA also stipulates that a contributor is not entitled to benefits for any period that 

the contributor was, for example, in receipt of certain amounts.
248

 These provisions 

and their effect are discussed below.
249

 It has to be noted that, in particular as a result 

of the provisions of the 2003 amending legislation, persons who receive a monthly 

pension from the State and their employers were effectively excluded from coverage 

under the UIA.
250

 However, this exclusion has now been removed.
251
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6.3. Benefits and eligibility conditions 

 

The UIA makes provision for five different types of benefits in the event of 

unemployment arising from loss of employment, namely: unemployment benefits, illness 

benefits, maternity benefits, adoption benefits and dependant‟s benefits.
252

 As in many 

insurance schemes,
253

 access to these benefits is subject to certain qualifying 

conditions.
254

 Apart from complying with the qualifying conditions, a contributor is, in 

accordance with section 14(a) of the UIA, not entitled to benefits for any period that the 

contributor was receiving benefits from certain other sources.
255

 Firstly, a contributor is 

not entitled to UIF benefits for any period that the contributor is in receipt of any benefit 

from the Compensation Fund.
256

 This appears to be aimed at avoiding so-called „double-

dipping‟ – that is benefiting twice from separate public social insurance funds for one 

condition.
257

 Despite that, the UIA is not always consistent in its endeavour to prevent 

„double dipping.‟ For example, “it provides that the entitlement to unemployment, illness 

and adoption benefits may not be reduced by the payment of maternity benefits in terms 

of the UIA.”
258

 In addition, “it does not prohibit “double-dipping” in respect of other 

public funds such as the Road Accident Fund.”
259

  

 

Secondly, a contributor is also not entitled to benefits for any period that the contributor 

was drawing benefits from any unemployment fund or scheme established by a 
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bargaining or statutory council under section 28(g) or section 43(1)(c) of the Labour 

Relations Act.
260

 This has unintended consequences: “The effect of this provision is that, 

although employers and employees who are involved in a council scheme remain obliged 

to contribute to the UI Fund, unemployed contributors will have to forfeit their (periodic) 

benefits which they had expected to be entitled to under the Fund. This provision is likely 

to discourage councils from arranging for unemployment benefits on this basis and it is 

likely that councils will discontinue their unemployment schemes – at least to the extent 

that periodic payments are envisaged, since these will impose a double burden and yield 

no advantages. It is submitted that it is unfair to impose an obligation to contribute to the 

statutory scheme and yet refuse entitlement to benefits for the mere reason that there is an 

entitlement under another scheme. One could also question the wisdom of excluding 

contributors from receiving benefits in terms of the UIF system if there is a council 

agreement to pay benefits. Why should an employee and his or her employer not be 

allowed to make additional occupational-based provision? This leaves one with a further 

anomaly: if the employee has made private provision for the contingency of 

unemployment, payment of unemployment benefits is not forfeited. One has great 

difficulty in understanding the discrepancy between occupational-based (council) 

payments and private payments.
261

  
 

According to section 14(b) of the UIA, a contributor is barred from benefiting from the 

fund if he fails to comply with the prescribed provision of the UIA or any other law 

relating to unemployment. Furthermore, a contributor is not entitled to benefits if he or 

she is suspended from receiving benefits.
262

 

 

6.4. Dependant’s benefits 

 

Dependant‟s benefits are available in the first place to the surviving spouse or a life 

partner of a deceased contributor. For a surviving spouse or a life partner to benefit, he or 

she must lodge an application in accordance with the prescribed requirements.
263

 This 

must be done within six months of the death of the contributor. Similarly to other 

benefits, the Commissioner may condone late applications on good cause shown.
264

 

Dependant‟s benefits, which are equivalent to the benefits that would have been payable 

to the deceased contributor if the contributor had been alive,
265

 are not limited to the 

surviving spouse or life partner. A dependant child of the deceased contributor is also 

entitled to dependant‟s benefits. This is, however, subject to the condition that there is no 
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surviving spouse or life partner or the surviving spouse or life partner has not lodged an 

application for the benefits within six months of the contributor‟s death.
266

 Provisions 

relating to the application for and payment of dependant‟s benefits are, to a large extent, 

similar to that of other unemployment benefits.
267

 

 

The UIA neglected to define „surviving spouse‟, „life partner‟ and „dependant‟. In the 

wake of an abundance of conflicting definitions of what is or should be a „dependant‟ in 

our social security laws (e.g. the Pension Funds Act 24 of 1956 and the Compensation for 

Occupational Injuries and Diseases Act 130 of 1993),
268

 one would have expected 

greater statutory clarity. The failure to do so could lead to exclusions and marginalisation 

of certain groups and/or categories of persons – particularly those persons who were in 

fact, and not only legally, dependant on the deceased for maintenance. The UIA version 

of „dependant‟ does not seem to incorporate these dependants. Also, it is not clear 

whether the concept of „life partner‟ includes same-sex life partners or not. Furthermore, 

it is difficult to tell “whether and, if so, to what extent a life partner or spouse who was 

married to the deceased employee in terms of customary or religious law would qualify 

as a beneficiary if there was also a civil marriage or another wife subsisting at the time of 

the employee‟s death.”
269

  

 

Another point of criticism regarding dependant‟s benefits is that the UIA ranks 

beneficiaries. A surviving spouse and a life partner are ranked above a dependant 

child.
270

 This is based on the assumption that the surviving spouse or life partner will care 

for the surviving dependant child or children. While this may be the case, in certain 

instances such an assumption fails the dependant child or children. The problem is that 

although the dependant child or children may be that or those of the deceased contributor 

it or they may not belong to the surviving spouse or life partner.
271

 Extra-marital children 

and offspring of a previous marriage(s) or relationship(s) are the case in point.
272

 One 

way of remedying this situation, is to make provision, where necessary, for pro rata 

division of dependant‟s benefits. 

 

 

6.5. Coverage and exclusion: constitutional perspectives 

 

The regime created by the UIA and the UICA must be seen as an expression of the 

constitutional right of access of everyone to social security.
273

 However, questions of a 
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constitutional nature are raised when the broader unemployment perspective, as well as 

the position of specific excluded groups, is taken into account. It needs to be understood 

that unemployment and its prevalence may impact not only the right to access to social 

security, but other related rights, in particular the right to human dignity,
274

 as well as the 

right to equality,
275

 to the extent that those who are unemployed may, in contrast to 

certain other categories, be excluded from the enjoyment of social security and social 

security-related fundamental rights. In fact, the Constitutional Court stressed the 

importance of adopting a holistic approach which takes into account the fact that all 

rights are interrelated, interdependent and equally important,
276

 the availability of human 

and financial resources in determining whether the state has complied with the 

constitutional standard of reasonableness,
277

 and other factors that may be relevant in a 

given case.
278

 It remarked that where the state argues that resources are not available to 

pay (social assistance) benefits to everyone entitled under section 27(1)(c), the criteria for 

excluding a specific group (in this case permanent residents) must be consistent with the 

Bill of Rights as a whole.
279

 Whatever differentiation is made must be constitutionally 

valid and cannot be arbitrary, irrational or manifest a naked preference.
280

 

 

It is clear that the UIF provides only a part solution to the framework of endemic 

unemployment in South Africa. Firstly, the UIF system essentially provides temporary 

relief, and is therefore not able to provide a solution to the long-term and structural nature 

of unemployment in South Africa. From the perspective of the broader social security 

system, large categories of persons who form part of the 27% of the economically active 

population
281

 who are officially
282

 regarded as unemployed,
283

 and consequently also the 
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dependants of these people, are excluded from protection. This flows from the formal 

employment relationship basis required for most part by the social insurance part of the 

social security system and the means-testing, categorical and citizenship criteria set by 

the social assistance part of the system.
284

  

 

It needs to be understood that there is a constitutional focus on vulnerable groups. In 

several cases it was held that the impact of the constitutional imperative of affording the 

right to access to social security may be to include categories of vulnerable people who 

are unjustifiably excluded from the framework of social security. For example, when 

certifying the text of the 1996 Constitution, the Constitutional Court held that the 

inclusion of socio-economic rights in the Constitution may imply that a court may require 

the provision of legal aid, or the extension of state benefits to a class of people who 

formerly were not beneficiaries of such benefits.
285

 In particular, where categories of 

people belonging to deprived and impoverished communities are negatively affected, and 

the right infringed is fundamental to their well-being (such as appropriate social 

assistance, or adequate housing), the constitutional court appears to be willing to 

intervene. This is, in particular, the case where the said communities have been 

historically marginalised and/or excluded or appear to be particularly vulnerable.
286

 In 

Treatment Action Campaign the court emphasised again that: 

 

"[t]o be reasonable, measures cannot leave out of account the degree and extent of the denial of the 

right they endeavour to realise. Those whose needs are the most urgent and whose ability to enjoy all 

rights therefore is most in peril, must not be ignored by the measures aimed at achieving realisation of 

the right."
287

 

 

In particular as far as social security is concerned, the Constitutional Court itself 

remarked, when considering the purpose of providing access to social security to those in 

need, that:
288

 

 
"A society had to attempt to ensure that the basic necessities of life were accessible to all if it was to 

be a society in which human dignity, freedom and equality were foundational. The right of access to 

social security, including social assistance, for those unable to support themselves and their 

dependants was entrenched because society in the RSA valued human beings and wanted to ensure 

that people were afforded their basic needs." 
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Given the vulnerable status of those who are exposed to long-term unemployment, given 

the structural nature of unemployment in South Africa, and the insufficient social security 

support available to them, particularly in the form of social assistance, it could – in the 

light of the relevant constitutional provisions and developing jurisprudence – be 

constitutionally expected of government to roll out some kind of comprehensive 

programme to deal effectively with their plight. The absence of proper policies in this 

regard would certainly leave the state exposed to major constitutional challenges. As 

remarked by the court in Grootboom:
289

 

 

"The poor are particularly vulnerable and their needs require special attention. It is in this context that 

the relationship between sections 26 and 27 and the other socio-economic rights is most apparent. If 

under section 27 the state has in place programmes to provide adequate social assistance to those who 

are otherwise unable to support themselves and their dependants, that would be relevant to the state‟s 

obligations in respect of other socio-economic rights." 

 

Finally, as indicated above,
290

 the exclusion of certain specific categories of employees 

from the ambit of the UIF also raises questions of a constitutional nature. It would appear 

that the lack of sufficient justification for the exclusion of these groups, and the unequal 

and inconsistent treatment of them in relation to other similarly situated employees pose 

severe constitutional challenges. 

 

6.6. Compliance with ILO Standards 

 

6.6.1. Personal scope of coverage 

 

In accordance with the Employment Promotion and Protection against Unemployment 

Convention public employees whose employment up to normal retirement age is 

guaranteed by national laws or regulations may be excluded from the scope of coverage 

of an unemployment protection scheme. South Africa excludes public servants – at 

national and provincial level – from the ambit of its unemployment insurance scheme. In 

light of the fact that the risk of being unemployed in South Africa before retirement (due 

to, among others, restructuring and retrenchment) is as high for civil servants as it is for 

private sector workers, it is doubtful if the exclusion of the South African civil servants 

meets the requirement set for exclusion in accordance with the Employment Promotion 

and Protection against Unemployment Convention.  

 

Furthermore, the Employment Promotion and Protection against Unemployment 

Convention and the Income Security Recommendation envisage the inclusion of 

apprentices and the self-employed under the scope of coverage of the unemployment 

insurance scheme. These categories of persons are excluded from the South African 

unemployment insurance scheme. The exclusion of apprentices is retrogressive because 

this category of employees fell under the scope of coverage of the previous UIA. South 

Africa could learn from these instruments and cover these categories of workers under its 

unemployment insurance scheme. Where necessary this could be done progressively. 
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Section 27(2) of the South African Constitution does allow the progressive extension of 

coverage.  

 

In addition, there are (up-to-date) ILO instruments which require equality of treatment as 

regards unemployment benefit schemes.
291

 South Africa is yet to ratify the up-to-date 

instruments requiring same. Nevertheless, it is bound by a similar provision contained in 

the Unemployment Convention. In light of the fact that South Africa ratified this 

instrument, it follows that its blanket exclusion of all non citizen fixed-term workers 

could be in breach of its international obligations flowing from this instrument, in relation 

to other countries that have also ratified this Convention. One way of remedying this 

situation, is to include this category of workers in the unemployment insurance 

scheme.
292

 In addition, South Africa could enter into reciprocal agreements with other 

ILO member states (particularly those which have ratified the Unemployment 

Convention). These reciprocal agreements could be kept simple by requiring equality of 

treatment of nationals of the contracting countries in the application of unemployment 

insurance.
293

 Alternatively, they may “provide for combining insurance periods served in 

different countries, or for payment of unemployment benefits by one country as agent for 

the other.”
294

  

 

6.6.2. Types of benefits 

 

There are ILO Conventions (e.g. the Social Security (Minimum Standards) 

Convention)
295

 which impose a duty on the member states which ratify same to provide 

unemployment benefits and unemployment related benefits such as maternity, sickness, 

and survivors‟ benefits. These instruments also list qualifying conditions to be complied 

with before the claimant can draw (unemployment or unemployment related) benefits. 

For example, the Social Security (Minimum Standards) Convention requires that 

unemployment benefits be paid subject to the condition that a contributor is capable of 

and available for work. Another issue to be noted is that some of the instruments, such as 

the Income Security Recommendation and the Employment Promotion and Protection 

against Unemployment Recommendation, envisage a situation whereby the ratifying 
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member states would provide contribution financed benefits alongside tax financed 

benefits. The tax financed scheme is supposed to be complementary to the unemployment 

insurance scheme. The overall goal, so it seems, is to ensure that individuals who have 

exhausted their benefits or those who have not yet acquired the right to benefit are not left 

destitute.  

 

The South African unemployment protection system does provide for unemployment, 

maternity, sickness and survivors‟ benefits although it is yet to ratify any of the up-to-

date conventions dealing with unemployment protection. Nevertheless, there are several 

requirements in the South African unemployment protection system which conflict with 

those contained in the ILO Conventions dealing with the provision of benefits. For 

instance, the unemployment insurance scheme provides benefits in the case of inability to 

work due to illness. This is contrary to the general aim of this condition which is to 

render such persons ineligible for unemployment insurance benefits. Such persons 

usually are covered under a social security scheme dealing with the risks concerned (i.e. 

sickness). Secondly, the South African unemployment protection scheme does not 

provide for a complementary social assistance benefit as envisaged by, for example, the 

Income Security Recommendation (1944). As discussed above, it is doubtful if the social 

assistance grants available at the moment would fulfil the role of complementary social 

assistance envisaged by the ILO instruments dealing with unemployment. This is largely 

due to their limited scope of coverage. 

  

6.7. Findings and recommendations 

 

 The UIA scope of coverage is narrow, and it excludes many workers. These 

exclusions may be susceptible to constitutional challenge in the context of the 

right to access to social security. Given the vulnerable position of these groups, it 

is arguable that South Africa should, as a matter of principle, broaden the scope of 

coverage to include them.  

  South Africa should broaden the definition of „employee‟ so as to extend 

unemployment insurance to some of the aforesaid excluded and marginalised 

persons.  

 Furthermore, it should use sectoral determinations to extend coverage to certain 

categories of atypical workers and informal economy workers.  

 In addition, South Africa should consider the following general measures for 

extending unemployment insurance: progressive extension of access to 

unemployment insurance to new categories of currently excluded workers; 

o adapting the current unemployment insurance scheme so as to facilitate 

partial or voluntary participation of the self-employed as well as other 

categories of persons working in the informal economy;  

o improving the administrative capacity of the current unemployment 

insurance scheme (particularly in areas such as compliance and 

enforcement, contributions collection, maintenance of contributors‟ 

records and financial management);  

o launching of educational and awareness campaigns to enhance awareness 

and understanding about the operation of unemployment insurance; and 
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o designing a benefit package or launching an alternative unemployment 

insurance scheme appropriate to the needs and contributory capacity of the 

excluded and marginalised categories of workers. 

 

 In line with the 2007 Amendment Bill, South Africa should seek to extend the 

right to benefits to all workers who are employed by more than one employer. 

This will provide a person with an opportunity to remain in the labour market; and 

is in accordance with the Employment Promotion and Protection against 

Unemployment Convention which requires the payment of benefits in the case of 

partial unemployment. 

 Several mechanisms for extending unemployment insurance coverage to civil 

servants exist. South Africa could, for example, consider incorporating civil 

servants into the current unemployment insurance scheme, establishing a public-

service specific scheme, allowing civil servants to contribute on their own (even 

though this may be subject to constitutional challenge), or making an arrangement 

(like in Belgium) whereby civil servant contribute their 1% of their salaries to the 

UIF while the state compensates the Fund for benefits paid out. 

 The UIA must clearly define the concept of dependants. In addition, it is 

recommended that the Act makes provision, where necessary, for pro rata 

division of dependant‟s benefits. 

 In light of the fact that South Africa ratified the Unemployment Convention, it 

should include this category of workers in the unemployment insurance scheme. 

In addition, South Africa should enter into reciprocal agreements with other ILO 

member states (particularly those which have ratified the Unemployment 

Convention). These reciprocal agreements could be kept simple by requiring 

equality of treatment of nationals of the contracting countries in the application of 

unemployment insurance. Alternatively, they may “provide for combining 

insurance periods served in different countries, or for payment of unemployment 

benefits by one country as agent for the other.”  

 

7. PREVENTION AND RE-INTEGRATION MEASURES 

 

Unemployment is one of the major challenges facing South Africa today. This is 

confirmed by the Labour Force Survey: March 2007 indicating the overall unemployment 

rate of 25,5% in March 2007.
296

 This high figure raises serious questions about the ability 

of the unemployment insurance protection measures to alleviate unemployment through 

unemployment benefits. Given the recent trends of adopting a comprehensive approach to 

social security it is submitted that the approach whereby the unemployment insurance 

system places much emphasis on the payment of benefits is inadequate. For this reason, 

there is a need to also consider (re)integrative measures in order to successfully curb 

unemployment.
297

 It should be observed that social security, which includes 

unemployment insurance, is not merely curative (in the sense of providing compensation) 
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but also preventative and remedial in nature. The focus should be on the causes of social 

insecurity (in the form of, amongst others, social exclusion or marginalisation), rather 

than on (merely dealing with) the effects. This implies that measures aimed at preventing 

human damage (such as employment creation policies) and remedying or repairing 

damage (for example, reskilling or retraining; labour market and social integration) 

should be adopted as an integral part of the social security system, alongside 

compensatory measures. In fact, one could only speak of comprehensive coverage and 

true indemnification as part of social security firstly, where reasonable measures have 

been taken to prevent human damage or to keep such damage to a minimum; secondly, 

where reasonable steps have been put in place to repair such damage (e.g. by adopting 

(re)integrative strategies); and thirdly, where reasonable compensation is provided if and 

to the extent that the damage appears to be irreparable. 

 

7.1. Unemployment insurance  

 

The perusal of the Unemployment Insurance Act
298 

leaves one with a picture that there is 

little innovative attempts to link entitlement to benefits to (re)integration into the labour 

market – for example, in contrast with the previous legislation,
299

 

benefits are no longer 

available in the event of partial unemployment and temporary suspension of work; and  

furthermore, there is an apparent lack of measures to (re)integrate persons who had 

become unemployed into the labour market. Although it is required
300

 

of an applicant for 

benefits to register as a work-seeker with a labour centre,
301

 and despite the fact that the 

refusal without just reason on the part of an employee to undergo training and vocational 

counselling for employment under any approved scheme is visited with disentitlement to 

unemployment benefits,
302

 

more active support of labour market integration is 

conspicuous by its absence.
303

 

For example, unlike the previous Act and except for the 

position of domestic workers, the UIA does not contain a provision that a contributor 

employed by two employers simultaneously, who lost one employment and continues in 

the other, does not lose his/her entitlement in respect of the lost employment simply 

because he/she retained the other employment.
304

 

 

As a policy instrument the UIA, therefore, does not appear to be well aligned to a policy 

of preventing and combating unemployment, and to reintegrating those who have become 

unemployed in the labour market. Its primary focus is to arrange for measures dealing 

with the short-term unemployment of those who worked as “employees” in the formal 

sector, and not to impact directly on the comprehensive context of mass and long-term 

structural unemployment in the country.  
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In some of the European countries, particularly Germany, there are a variety of measures 

aimed at the reintegration of the unemployed – particularly the long-term unemployed – 

into the labour market. In addition, Germany has measures in place which are aimed at 

the integration of groups of persons who experience difficulties to enter the labour 

market, such as young people, immigrants, persons with (severe) disabilities, the aged 

and people with family responsibilities.
305

 These measures include, among others, the 

following:  

 

 young people – integration measures targeted at the youth include, among others, 

vocational training;  

 immigrants – integration measures directed at immigrants include the so-called 

systematic provision of upgrading skills for potentially employable immigrants as 

well as integration courses;
306

  

 persons with (severe) disabilities – measures intended at enhancing the 

employment opportunities of person with (severe) disabilities include, inter alia, 

vocational training and measures aimed at encouraging companies to employ 

persons with (severe) disabilities;
307

  

 older persons – measures aimed at integrating the aged (such as skills upgrading, 

integration grants and part-time work) endeavour to promote the so-called active 

ageing by “keeping these persons in the workforce by offering them skills 

upgrading measures and…facilitating their reintegration into the workforce”;
308

 

and,  

 people with family responsibilities – the goal of measures intended at the 

(re)integration of people with family responsibilities (such as the right to a place 

at a childcare facility for children between the age of three and the mandatory 

school-entry age, simultaneous parental leave by both parents and claim to part-

time work) is to assist persons in striking a balance between work and family life.  

 

Efforts to (re)integrate the unemployed into the labour market found in Germany are, to a 

large extent, closely linked with unemployment benefits. This, it is opined, highlights the 

close relationship between the unemployment benefits and (re)integration measures. 

Hence, an unemployment benefit is not an end it itself. An unemployment benefit stands 

right between preventive and (re)integrative measures. It should be remembered that the 

goal of an unemployment insurance scheme is (or should be) the prevention of 

unemployment. And once unemployment is unavoidable, it should minimise the effect of 

unemployment through an unemployment benefit (in cash and/or kind). The provision of 

an unemployment benefit should – as an expression of the value of employment to 

individuals, families and the community at large – be supported by (re)integrative 

measures. It is submitted that South Africa could – in this regard – learn from the German 
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experience. This line of reasoning is, as pointed out earlier, informed by the limited 

nature of the preventive and (re)integrative measures in the South African unemployment 

protection system. 

 

7.2. Public programmes 

 

7.2.1. Skills development programme 

 

(a) Active labour market policies 

 

Section 2(1) of the Skills Development Act
309

 (SDA) enunciates seven key issues as the 

purpose of the SDA; namely:  

 

 developing the skills of the South African workforce (so as to improve the quality 

of life of workers, their prospects of work and labour mobility; improve 

productivity in the workplace and the competitiveness of employers; promote 

self-employment; and improve the delivery of social services); 

 

 increasing the levels of investment in education and training in the labour market; 

 

 encouraging employers to use the workplace as an active learning environment, 

provide employees with the opportunities to acquire new skills, provide 

opportunities for new entrants to the labour market to gain work experience, and 

employ persons who find it difficult to be employed;  

 

 encouraging workers to participate in learnership and other training programmes;  

 

 improving the employment prospects of persons previously disadvantaged by 

unfair discrimination and to redress those disadvantaged through training and 

education; 

 

  ensuring the quality of education and training in and for the workplace and 

assisting work-seekers to find work, retrenched workers to re-enter the labour 

market, and employers to find qualified employers; and 

 

 providing and regulating employment services.
310
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It is clear from the foregoing that the SDA embraces active labour market policies
311

 and 

measures such as job search assistance, employment services, and assisting workers 

displaced in mass lay-offs to re-enter the labour market. In principle, the UIF is 

responsible for providing the unemployed persons (who contributed to the Fund) with the 

so-called passive labour market measures (i.e. measures aimed at providing income 

security such as unemployment benefits) whereas the institutional framework set by the 

SDA should provide active labour market measures to assist unemployed persons to 

(re)enter the labour market. However, in practice the linkage between the provision of 

passive labour market measures and active labour market measures is not as streamlined 

as it should be. An unemployed contributor is obliged to register as a work-seeker with 

the labour centre before he or she can draw unemployment benefits. This provision serves 

as a bridge between the passive labour market measures contained in the UIA and the 

active labour market measures provided for by SDA. The same cannot be said about 

unemployed persons (particularly the long-term unemployed) who are not covered by the 

UIA as there is no general duty for unemployed persons to register as work-seekers. The 

absence of such a duty could be linked to the fact that there are no unemployment 

assistance benefits in South Africa which could be paired with the active labour market 

measures. Another point to be noted about the limited attempts to link passive and active 

labour market measures in South Africa is that: “It is unlikely that the statutory incentive 

to conduct training programmes in terms of the Skills Development Act will have a 

dramatic impact as far as preventing/combating unemployment and the re-integration of 

the unemployed are concerned.”
312

 The fact of matter is that, “ f rom a statutory 

perspective these programmes have an employee bias, with the result that those who are 

unemployed or who work but are not regarded as employees in the statutory sense of the 

word, will largely still not benefit from skills development programmes.”
313

 

 

(b)  Employment services  

 

The SDA imposes a duty on the Director-General, subject to the laws governing the 

public service, to establish labour centres in the Department of Labour.
314

 The main 

functions of labour centres are, inter alia, to:  
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 provide employment services for workers, employers and training providers, 

including improvement of such services to rural communities;  

 

 register job-seekers; register vacancies and work opportunities; and  

 

 assist prescribed categories of persons to enter special education and training 

programmes, to find employment, to start income-generating projects, and to 

participate in special employment programmes.
315

  

 

Employment services are, however, not limited to the public sector. The Director-General 

has the discretion to register private persons who wish to provide employment services 

for gain.
316

 The South African situation as regards employment services is compatible in 

some respects with international standards set by the ILO. The Unemployment 

Convention requires member states which ratify this Convention to “establish a system of 

free public employment agencies under the control of a central authority.”
317

 South 

Africa does comply with this requirement. South Africa is also required by the 

Unemployment Convention to endeavour to co-ordinate at a national scale the operations 

of public and private employment agencies where they exist.
318

 The Private Employment 

Agencies Convention, which South Africa is yet to ratify, requires member states to 

establish and periodically review conditions to promote co-operation between the public 

employment service and private employment agencies.
319

 Co-operation between the two 

agencies may, as in countries such as Poland, include the following: the exchange of 

databases on jobseekers, the promotion of a system of budget subsidies for people 

starting up their own businesses, the joint organisation of job fairs and job exchanges, the 

exchange of job offers which are difficult to fill, and the joint implementation of special 

programmes addressed to unemployed people.
320

  

 

Very little has been done in South Africa as far as the co-ordination of the operations of 

and the co-operation between the public employment service and private employment 

agencies are concerned. The ILO Committee of Experts on the Application of 

Conventions and Recommendations (CEACR) has unsuccessfully requested the 

government of South Africa on numerous occasions to supply it with information on the 

steps taken to co-ordinate the operations of public and private employment services as 

requested by the Unemployment Convention.
321

 These requests continue to be issued 
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several years after the government‟s statement in 1995 to the effect that no steps have 

been taken in South Africa to co-ordinate the operations of public and private 

employment agencies.
322

 South Africa in its quest to foster co-operation between the two 

could encourage both agencies to co-operate and exchange information on matters of 

mutual interest informally. Alternatively, it could adopt a formal route which could 

include special agreements between the two or even add a regulation on this subject in 

the SDA.
323

 

  

7.2.2. Extended Public Works Programme  

 

The Extended Public Works Programme (EPWP) is one of the government‟s short-to-

medium term strategies aimed at addressing unemployment.
324

 The core objectives of the 

EPWP are threefold. That is job-creation (the EPWP endeavours to create 1 million 

temporary jobs in the first five years of the programme), skills development
325

 and 

improved social services.
326

 Despite its well articulated objective, the EPWP cannot be 

touted as the solution to the South African unemployment problem as it has a limited 

impact on employment creation. The one million jobs which the programme intends to 

achieve by 2010 is only a fraction of the total number of the unemployed in South 

Africa.
327

 Furthermore, recent research findings show that, “the wage income supplied to 

beneficiaries may have a favourable impact on the non-income dimension of poverty 

(such as food and clothing), but it is unlikely to be large enough to push people above the 

poverty line.”
328
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As a matter of fact the litany of unfavourable outcomes regarding the South African 

public works programmes demonstrate that these programmes only have a limited impact 

on certain social problems (such as poverty and unemployment):
329

 

 

 Firstly, as noted by the recent annual report of the South African Human Rights 

Commission,
330

 research findings have indicated the EPWP has had a very limited 

impact on poverty and unemployment.
331

 

 Secondly, it is true that South African public works programmes are gender 

sensitive and complement other measures aimed at addressing the gender 

imbalances of the past. Some programmes which are targeted at the construction 

industry, for example, are designed to assist women to find their way into the 

construction industry which is a historically male dominated industry. These 

efforts are important because, in most instances, women “generally spend their 

earnings from public works on basic household requirements.”
332

 In spite of the 

foregoing, a majority of public works programmes involve manual labour which 

may discourage women from participating. To encourage women to take part in 

these programmes, it is crucial that programmes are designed in such a way that 

they accommodate women. Physical infrastructure focused programmes definitely 

need to be blended with projects which are aimed at the creation of social 

infrastructure (e.g. Home Community Based Care and Early Childhood 
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Development). To this end, the identification of the social sector as one of the 

opportunities for implementing the EPWP is to be welcomed.
333

 

  

 Thirdly, public works programmes do not provide a long-term solution to the 

problem of unemployment. The problem is that “public work programmes, by 

their very nature, do not offer long term viable employment opportunities for the 

unskilled structurally unemployed.”
334

 While it is appreciated that they are 

beneficial to the poor and perfect for avoiding a culture of welfare dependency,
335

 

it nonetheless follows that they, in a way, postpone the problem. As a temporary 

solution to social risks (such as unemployment and poverty), public works 

programmes are indeed important. Nevertheless, the government and all 

concerned cannot pin their hopes on them to deal with social risks indefinitely. 

 

 Fourthly, prospects of (re)integrating those who participate in the public works 

programme into the labour market remain low. In fact, some commentators have 

gone as far as concluding that “public jobs have no effect on individual re-

employment probabilities in regular jobs”
336

 There is, indeed, a serious need for 

reinforcing measures in public works programmes that will facilitate the (re-)entry 

of its participants into the formal labour market. It remains to be seen, however, 

how the EPWP will fare in its endeavours to facilitate the (re-)entry of the 

unemployed into the formal labour market. 

 

 In addition, there is the serious problem of targeting. A study by Adato and 

Haddad discovered that “there is little evidence of the targeting of public works to 

the poorest among the poor, whether within districts, municipalities, or 

communities.”
337

 They further point out that there are districts with extremely 

high unemployment and poverty rates with no labour intensive programmes while 

there are areas with low incidences of poverty and unemployment which boost 

close to four or even more projects.
338

 Discrepancies like these have a negative 

impact on what seems ideal, at least if implemented properly, in endeavours to 

ease the effect of unemployment on the poorest of the poor. 

 

 Furthermore, there is a possibility that existing workers could be displaced by 

persons employed in public works programmes. One of the primary aims of 

public works programmes is employment creation. For that reason, the 
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displacement of existing workers (if this were to occur) could undermine the 

aforesaid objective. 

 

 Lastly, there is a risk that public works programmes could lure low-paid workers 

in the formal and informal economy workers.
339

 If this were to happen it could 

mean that “the programmes would no longer address the problem of 

unemployment as intended, but address primarily the poverty problem.”
340

 

 

With the foregoing pronouncements in mind, there is a serious need for reinforcing 

measures in public works programmes that will facilitate the (re-)entry of its participants 

into the formal labour market. Needless to say, such an exercise should always be weary 

of the fact that public works programmes are not (and should not be seen as) an alone 

standing measure in South Africa‟s quest to combat unemployment but a part of several. 

This is, indeed the case, particularly when one notes that there are different categories of 

unemployed persons with diverse labour market challenges and needs. 

 

8. IMPROVING THE QUALITY AND QUANTITY OF UIF BENEFITS 

 

The Unemployment Insurance Act (UIA)
341

 provides for the payment of unemployment 

benefits, while the Unemployment Insurance Contributions Act (UICA)
342

 regulates the 

collection of contributions. In terms of the UIA, unemployment benefits are paid out in 

respect of temporary unemployment arising from the termination of the employee's 

services, illness, maternity and adoption. Dependants are also entitled to benefits should 

the contributor pass away.  

 

The UIF pays earnings-related benefits up to a threshold income. The rate of accrual of 

entitlement to benefits, prescribed in the Act, is one day‟s benefit for every completed six 

days of contribution, subject to a maximum accrual of 238 days benefit in the four year 

period immediately preceding the date of application for benefits, less any days of benefit 

received by the contributor during this period.
343

  

 
In the financial year ended March 2006, the Fund paid out benefits to 589,000 

beneficiaries, at a total cost of R2,9 billion. In the same period, the Fund made a surplus 

of R3,868 billion, up from R2,043 billion in the previous financial year. This represents 

an increase of 89.3%. In the same year, contributions collected increased by 12.5%, 

whilst benefits paid to claimants increased by 18.5%. In addition, as of end March 2006, 

the Fund had R14,723 billion in reserves, up 44.6% from R10,178 billion in 2004/05. 
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8.1. Improvement of benefit levels  

 

In terms of section 12(2)(b)  of the Unemployment Insurance Act (UIA), the scale of 

benefits varies between a maximum rate of remuneration for lower income contributors 

and a lower rate of remuneration for higher income contributors as will be determined by 

thresholds as set out in Schedule 3 of the Act. Subsection (2)(a) provides that “the 

Minister may, with the concurrence of the Minister of Finance, by notice in the Gazette 

and subject to subsection (4), amend the scale of benefits contained in Schedule 3 in 

accordance with a maximum monthly rate of remuneration of a skilled manual labourer 

as determined by the Social Security (Minimum Standards) Convention, 1952 

(Convention No. 102), of the International Labour Organisation.” The income replace 

rate table in Schedule 3 provides for benefits of 30.78% of previous earnings for 

contributors earning more than R10 000 per month to 58.64% of previous earnings for 

contributors earning less than R150 per month. This implies that a person who earned 

R150 per month, for example, receives R87.96 as unemployment insurance. The majority 

of unemployment insurance claimants are poorly paid when they are in employment and 

hence replacement income levels are correspondingly low. This is evident by the fact that 

about 30% of beneficiaries belong in the lowest income class (R1-1000 per month).
344

 

 

In international law, the ILO Employment Promotion and Protection against 

Unemployment Convention 168 of 1988 requires that  where benefits are based on the 

contributions of or on behalf of the person protected or on previous earnings, they shall 

be fixed at not less than 50% of previous earnings (45% where a declaration is made in 

terms of Art 5), it being permitted to fix a maximum for the amount of the benefit or for 

the earnings to be taken into account, which may be related, for example, to the wage of a 

skilled manual employee or to the average wage of workers in the region concerned.
345 In 

terms of these ILO Conventions, the recommended income replacement rate for 

unemployment insurance is 100 per cent. However, the payment of such a large 

replacement income is bound to raise serious resource problems as one goes up the 

income scale.
346

 

 

It is recommended that the income replacement rates be adjusted in line with Convention 

168 of 1988. This will require a minimum replacement rate of at least 50% (or 45% if a 

declaration is made) for high income earners and a higher rate for lower income earners. 

The maximum rate for lower income earners should be decided after having regard to the 

financial viability of the Fund. Alternatively, the 40% threshold of Convention 102 

should be considered. 

 

In relation to maternity, the UIF pays out maternity benefits at the same rate as other 

unemployment-related benefits. It has been advanced that the primary reason for the 

maintenance of maternity benefits at the same level as the other UIF benefits was 

                                                 
344

 Committee of Inquiry into a System of Comprehensive Social Security for South Africa Committee 

Report No 5: Social Protection: Employment and Unemployment 159. 
345

 Art 15(1)(a). 
346

 Committee of Inquiry into a System of Comprehensive Social Security for South Africa Committee 

Report No 5: Social Protection: Employment and Unemployment 159. 



 64 

financial.
347

 However, reproductive health and the health of infants give rise to special 

needs, especially for working mothers, and these have to be addressed appropriately. A 

low rate of income replacement may force women to return to work before having 

exhausted their maternity leave entitlement. Financial constraints must, therefore, be 

considered from new perspectives.  

 

The Maternity Protection Convention 183 of 2000 requires that where maternity leave 

benefits are based on previous earnings, the amount of such benefits shall not be less than 

two-thirds of the woman‟s previous earnings or of such of those earnings as are taken 

into account for the purpose of calculating benefits.
348

 The Convention encourages that 

cash benefits should be at a level which ensures that the woman can maintain herself and 

her child in proper conditions of health and with a suitable standard of living.
349

 The 

recommendation of a high replacement income for maternity is based on the recognition 

that maternity is a time of extraordinary expenditure where such a benefit is entirely 

appropriate.  

 

The ILO Maternity Protection Recommendation 191 of 2000 encourages members to 

endeavour to extend the period of maternity leave to at least 18 weeks;
350

 and to raise the 

maternity leave benefits to which a woman is entitled to the full amount of the woman‟s 

previous earnings or of such earnings as are taken into account for calculating benefits.
351

 

 

The Code on Social Security in SADC (the Code) is also relevant on the subject of 

maternity protection. This instrument is important is the sense that its provisions are of 

assistance to the further development of social security systems in all of the SADC 

Member States, inclusive of South Africa.
352

 Article 14(3) of the Code requires SADC 

countries to progressively provide for paid maternity leave of at least 14 weeks and cash 

benefits of not less than 66% of income. South Africa is yet to meet these requirements of 

Article 14(3) of the Code.  

 

The Committee of Inquiry recommended that the income replacement rate in respect of 

benefits should be raised.
353

 It is recommended that the amount of such benefits shall not 

be less than two-thirds of the woman‟s previous earnings or of such of those earnings as 

are taken into account for the purpose of calculating benefits, as required by the 

Maternity Protection Convention 183 of 2000. Setting the minimum benefit levels at the 

rate stipulated by the ILO Conventions will facilitate the ratification of these instruments. 
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8.2. Benefit duration  

 

The Committee of Inquiry found that in the lowest income class (R1-1000 per month) 

containing almost 30 per cent of beneficiaries, the average duration of benefit fell to 2,8 

months. More than 42 per cent of beneficiaries exhausted their benefit entitlements. By 

contrast, mean benefit duration in the top income class (R6001-8000) was 3,7 months, 

with 9,2 per cent of beneficiaries exhausting their entitlements. In relation to maternity 

benefits, the Committee stated that UIF records show that benefit exhaustion down at the 

bottom end of the income scale was the main reason why maternity leave durations were 

shorter than those at higher income levels. In other words, poor workers can give less 

care to their infants precisely because they are poor.
354

  

 

The ILO Social Security (Minimum Standards) Convention 102 of 1952 prescribes that 

unemployment insurance benefits should be provided throughout the period of 

unemployment, except that its duration may be limited where classes of employees are 

protected, to 13 weeks within a period of 12 months, or where all residents whose means 

during the contingency do not exceed prescribed limits are protected, to 26 weeks within 

a period of 12 months.
355

 In addition, it states that where national laws or regulations 

provide that the duration of the benefit shall vary with the length of the contribution 

period and/or the benefit previously received within a prescribed period, the requirement 

to provide protection for 13 weeks within a period of 12 month shall be deemed to be 

fulfilled if the average duration of benefit is at least 13 weeks within a period of 12 

months. 

Moreover, the Employment Promotion and Protection against Unemployment 

Convention 168 of 1988 requires state parties to provide benefits in cases of full 

unemployment and suspension of earnings due to a temporary suspension of work 

without any break in the employment relationship throughout the period of 

unemployment.
356

 The Convention further provides that in the case of full 

unemployment, the initial duration of payment of the benefit may be limited to 26 weeks 

in each spell of unemployment, or to 39 weeks over any period of 24 months. In the event 

of unemployment continuing beyond this initial period of benefit, the duration of 

payment of benefit, which may be calculated in the light of the resources of the 

beneficiary and his or her family, may be limited to a prescribed period.
357

 Where the 

legislation of a Member provides that the initial duration of payment of the benefit shall 

vary with the length of the qualifying period, the average duration fixed for the payment 

of benefits shall be at least 26 weeks.
358

 The Convention allows for the reduction of the 

duration of benefits where a declaration is made in terms of Article 5. In this case, the 

duration of payment of benefit may be limited to 13 weeks over any periods of 12 months 
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or to an average of 13 weeks if the legislation provides that the initial duration of 

payment shall vary with the length of the qualifying period.
359

  

8.3. Parental leave benefits 

The South Africa unemployment insurance system does not provide for parental leave 

benefits, over and above maternity leave benefits. Furthermore, the Basic Conditions of 

Employment Act (BCEA) contains an incomplete provision in this regard, as it provides 

for three days of paid family responsibility leave. Consideration should be given to the 

provision of parental leave benefits, over and above maternity benefits, which could be 

used on a shared basis by the parents. This would be in keeping with the position 

obtaining in countries such as Canada. 

8.4. Benefit waiting period  

 

The UIA states that a contributor is entitled to benefits if the period of unemployment is 

longer than 14 days.
360

 A waiting period helps control system costs thereby improving the 

financial soundness of the system and therefore its ability to provide for longer-term 

compensation. In addition, income replacement needs are low early on, and rise with the 

duration of unemployment. However, the UIA‟s waiting period is longer than that 

provided in international law. The ILO Social Security (Minimum Standards) Convention 

allows a waiting period of seven days.
361

 The Employment Promotion and Protection 

against Unemployment Convention stipulates that unemployment benefits should be paid 

after a waiting period of no more than seven days,
362

 or where a declaration is made in 

terms of  Article 5 of the Convention, no longer than 10 days.  

 

In comparative jurisdictions, the requirement of a waiting period exists. In the United 

States, a one-week waiting period is required, although it is thought that a two-week 

waiting period may be ideal.
363

  

  

8.5. Indexation of benefits  

 

The benefits paid by a social security scheme need to be indexed regularly to maintain 

their purchasing power. Failure to index benefits over a long period or during inflation 

may lead to hardship for recipients.
364

 The UIF is required to set maximum earnings 

levels for contributors on an annual basis. Experience from the UIF shows that although 

benefits have been adjusted periodically, these have not been automatic, nor were they 

linked to any inflation target – such as the annual consumer price index (CPIX). As an 
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example, the earning threshold for benefit calculation stood at R8 099 per month (R97 

188 per annum) in November 2000. This was increased by 9% to R8 836 per month 

(R106 032 per annum) from 1 April 2003. On 1 October 2005, the ceiling increased by 

24% to R10 966 per month (R131 592).
365

 From 1 October 2007, the benefits increase by 

a further 7 per cent to R11 662 per month (or R139 944 per annum) to R12 478 per 

month (R149 736 per annum). The weekly benefit has been increased from R2 691.23 to 

R2 879.53.
366

 All in all, although benefits have increased by 40% in seven years, these 

have been discretionary, and out of tune with inflation data. Those who received benefits 

until March 2003 where paid at 2000 levels. This situation is unlike that of social 

assistance recipients, whose grants are increased yearly from 1
st
 April. In other countries, 

the maximum and minimum benefit levels are updated according to changes in the CPIX, 

or other benchmarks such as changes in the minimum wage.
367

 

 

The benefits paid by the UIF need to be indexed, preferably to the CPIX or the minimum 

wage in a particular sector, and updated regularly to maintain their purchasing power. 

 

8.6. Payment of benefits to part-time workers  

 

Contrary to the preceding Act, the UIA provides for benefits only in the case of full 

unemployment (except in the case of domestic workers). The current UIA therefore 

abandoned the position whereby a contributor who was employed by two employers 

simultaneously and lost one employment while he/she retained the other, was allowed to 

claim unemployment benefits for the lost job.
368

  It also abandoned the position according 

to which an unemployed contributor, who accepted employment at less than 50 per cent 

of his average weekly rate of earnings which he received during the three months 

immediately preceding his unemployment, was entitled to receive a special weekly 

allowance for the period that he remained in such employment. This enabled an 

unemployed person to retain whatever integration he/she had in the labour market, and 

enabled him to proceed to full integration, from there. In providing for benefits only for 

full unemployment the new legislation loses sight of the policy consideration that a 

person who is allowed to retain benefits while starting some (part-time) employment will, 

hopefully, gradually again become independent of the Fund. It is also contrary to ILO 

Convention 168 which specifically requires the provision of benefits in circumstances of 

partial unemployment
369

 and the Employment Guidelines adopted by the European 

Union
370

, all of which are aimed at re-integrating the unemployed into the labour market. 

The UIA should, therefore, allow those in part-time work to be eligible for benefits. 
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8.7. Separation of unemployment and family-related benefits 

 

The lumping of pure unemployment benefits with family-oriented benefits (such as 

maternity, adoption and survivors‟ benefits) is not unique to South Africa. Another 

country which is has adopted this approach is Canada. The Canadian Employment 

Insurance system makes provision for, among others, the following benefits: maternity 

benefits, parental benefits and sickness benefits. Nevertheless, the common trend 

discernable in most countries of the world is to separate unemployment benefits from 

family-related benefits. Countries such as Germany and India operate separate schemes 

for contingencies such as maternity and sickness. Although this need not be implemented 

immediately, it recommended that South Africa consider separating unemployment 

insurance benefits (i.e. unemployment insurance benefits in the proper sense of the word) 

from unemployment related benefits such as sickness, maternity and adoption benefits. It 

is suggested that these benefits be catered for under separate schemes designed for family 

benefits and sickness benefits. The reason behind this proposal is that these benefits 

stretch the financial capacity of the UIF and divert the focus of the UIF from pressing 

issues such as preventing and combating unemployment.  

 

9. CO-ORDINATION OF UNEMPLOYMENT INSURANCE 

 

9.1. Introduction 

 

Migrant workers and non-citizens in general are mostly excluded from social security 

systems. National social security as well as immigration laws often contains provisions 

which adversely affect social security rights of non-citizen migrants. Migrants and non-

citizens are excluded as a result of the fact that social security systems are territorial- and 

nationality-based.
371

 Such conditions may exclude foreigners from the personal scope of 

application of the social security schemes. As a substitute for the nationality condition, 

entitlement to benefits is sometimes linked to the immigration status of the worker. As an 

example, the UIA excludes persons who enter the Republic for the purpose of carrying out 

a contract of service, apprenticeship or learnership, if there is a legal or a contractual 

requirement or any other agreement or undertaking that such persons must leave the 

Republic, or that such person be repatriated upon termination of the contract.
372

 Such 

links with immigration law often operate to the detriment of illegal immigrants or 

immigrants with a semi-legal status.
373

 Furthermore, residence conditions may constitute an 
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obstacle to entitlement to benefits or the payment of benefits abroad. Finally, social security 

schemes often contain conditions which cannot be easily applied in the context of cross-

border activities of workers. As a consequence, the legal position of non-citizen migrant 

workers in social security is a weak one. Without special measures, these workers can only 

in part enjoy the protection of social security schemes or are excluded from this protection 

altogether.
374

 

 

In some regions – such as the European Union and the Caribbean, as well as on the global 

level (ILO), bilateral and multilateral instruments have been adopted to regulate the co-

ordination of social security. Social security co-ordination agreements relate primarily to 

the handling of social security provision for individuals who have worked, or reside, in 

more than one of the countries.  Some of the agreements allow contribution records in 

one country to count for eligibility purposes in the other country. Some eliminate dual 

coverage and social security taxes for those workers and their employers. Others merely 

cover cross-border administrative matters.
375

 These agreements play in particular a pivotal 

role to regulate the position of persons who have migrated in international social security 

law. These instruments replace the territorial principle with a personal entitlement to 

benefits, which follow the beneficiary.
376

 These instruments make provision for the 

following co-ordination principles:
377

 

 

 Choice of law, identifying the legal system which is applicable (as a rule the law 

applicable is that of the place of employment, the lex loci laboris); 

 

 Equal treatment (all discrimination based on nationality is prohibited); 

 

 Aggregation of insurance periods (all periods taken into account by the various 

national laws are aggregated for the purposes of acquiring and maintaining 

entitlement to benefits, and of calculating such benefits);  

 

 Maintenance of acquired rights (and benefits); and  

 

 Payment of benefits to Community residents, irrespective where in the region or 

world they reside (exportability principle). 
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In the case of South Africa (in this instance the UIF) treaty obligations compel the 

coordination of social insurance benefits. The ILO Unemployment Convention 2 of 1919 

- which South Africa has ratified - enjoins signatories which have established systems of 

insurance against unemployment to make arrangements whereby workers belonging to 

one Member and working in the territory of another shall be admitted to the same rates of 

benefit of such insurance as those which obtain for the workers belonging to the latter, 

upon terms being agreed between the Members concerned.
378

 The extent to which it is 

possible to introduce these principles relating to choice of law, aggregation of insurance 

at least, but not necessarily restricted to, same or similar schemes in other countries 

which ratified this convention need to be investigated. Although the diverse nature of 

unemployment insurance schemes could be a restraining factor, the Fund may have to 

identify those areas and schemes where common elements are present.
379

 It is also 

possible for the UIF to enter into some kind of asymmetrical reciprocity on a bi- or 

multilateral basis, whereby different types of benefits are linked.  

 

Multilaterally, the European Council Regulation (EC) No 1408/71 of 14 June 1971 on the 

application of social security schemes to employed persons; to self-employed persons and 

to members of their families moving within the European Community; as well as the 

Caribbean Community (CARICOM) Agreement on Social Security provide examples of 

multi-lateral reciprocity agreements. 

 

Certain country-specific minimum standards (using a measurable or fixed criterion such 

as (a percentage of) minimum wage as the appropriate benchmark), on the basis of 

universally accepted international standards in social security could also be adopted. This 

should preferably occur on a multi-lateral basis, and be extended to citizens of other 

countries (and their families/dependants) who migrate between the signatories.
380

 

 

9.2.  Findings and recommendations 

 

The need for proper co-ordination of the various domestic systems has been recognised at 

the SADC regional level.
381

 From the UIF perspective, the provisions of the 

Unemployment Convention 2 of 1919, which has been ratified by South Africa, provide 

further support for the adoption by South Africa of an appropriate co-ordination regime 

in the area of unemployment insurance, in the form of targeted bilateral agreements. 

Unemployment insurance could potentially also be included in a SADC multi-lateral co-

ordination framework. 

 

The issue of inequality in benefit levels can be addressed by reliance on the principle that 

the beneficiary can claim the difference from the State which has the more generous 

arrangement; even though the base amount is paid by the State indicated by the choice of 
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law provisions according to that State‟s social security laws. The UIF can further promote 

social security co-ordination by way of unilateral action, which may help towards 

creating a culture of accommodation within the region. In this light, the discriminatory 

provisions in the UIA and the UICA marginalising lawfully residing citizens of other 

(more importantly SADC member) states should be removed.
382

  

 

10. INSTITUTIONAL FRAMEWORK  

 

10.1. General observations 

 

An institution is not merely an organisation; it also refers to „regularised patterns of 

behaviour or systems of legitimate enforceable rules‟ that govern social relations.
383

  

Institutional design and transformation depend on the influence exercised by various 

stakeholders in the policy-making process.
384

 The result is that there is an inherent bias 

against poor and marginalised classes of persons and individuals in deciding on 

institutional arrangements.
385

 

 

The Committee of Inquiry into a Comprehensive Social Security System for South Africa 

noted that if the participation of vulnerable and marginalised groups is to be prioritised in 

reforms of social security institutions, three considerations are of paramount 

importance:
386

 

 

(a) Given South Africa's history and the structural and capacity imbalances it has 

caused, and with poverty as persistent and as pervasive as it is, the state must 

build capacity in its public institutions. 

(b) The institutional structure must enhance and promote the strategic functions and 

priorities set by the South African government in its role as a developmental 

state. 

(c) Socially and economically sustainable social security arrangements have to, 

inter alia, increase the ability of households and communities to cope with 

socio-economic challenges and reduce dependency on grants. 
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The Committee further identified features of social security institutional arrangements 

that are often overlooked: 

 

(a) the specialised requirements in terms of administration and financing 

(b) specialist skills and management 

(c) institutionalising the co-ordination of policy determination and service delivery 

(d) explicit consolidation of policy responsibility 

(e) special requirements for dealing directly with the public 

 

It is within this context that the institutional framework of unemployment insurance must 

be examined and evaluated. 

 

10.2. Current institutional framework for unemployment insurance in South 

Africa 

 

The Unemployment Insurance Fund is headed by the Unemployment Insurance 

Commissioner, who is designated by the Minister of Labour.
387

  The Minister of Labour 

is the executive authority of the Fund, while the Director-General of Labour is the 

accounting authority for the Fund
388

 and has to report to the Minister on the financial 

position of the Fund.
389

  A non-executive Board acts as an advisory body to the Minister.  

 

The SARS Commissioner is authorised to collect contributions for the benefit of the Fund 

and may make necessary arrangements in this regard.
390

  This Commissioner has similar 

powers to the UIF Commissioner in relation to imposing penalties and additional 

penalties on non-complying employers. 

 

Labour inspectors
391

 are granted the power to exact written undertakings of compliance 

from employers
392

 and to issue compliance orders if employers remain non-compliant.
393

 

 

10.3. Gaps in the current UIF institutional framework 

 

10.3.1. Status of UIF within the public service  

 

The UIF is structurally part of the Department of Labour. The Fund‟s Annual Report for 

the year ended 31 March 2006 states that the Fund is a public entity of the Department of 

Labour. As stated above, The Minister of Labour is the executive authority of the Fund, 

while the Director-General of Labour is the accounting authority for the Fund. A non-
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executive Board acts as an advisory body to the Minister. This has led to some 

commentators claiming that certain social insurance institutions are operated as if they 

form part of the civil service structure, despite the fact that these institutions are engaged 

in what one could term specialised functions.
394

 The consequence is that key social 

insurance functions are deprioritised, thereby reducing the institution‟s ability to achieve 

basic operational functionality.
395

 However, the practice in comparative systems is that 

social insurance is typically offered via a statutory institution laying outside the public 

service structure. This results in a significant improvement in operational efficiency, 

which is essential for efficient and effective service delivery direct to the public.
396

 

 

In terms of its governance structure, the Fund is headed by a Commissioner, designated 

as such by the Minister of Labour. The Commissioner must be an employee of the 

Department of Labour.
397

 Such a governance structure does not compare favourably with 

the experience in comparative jurisdictions. The practice internationally is for social 

insurance funds to operate as autonomous statutory authorities, generating their own 

revenue and accountable to a board with fairly comprehensive fiduciary responsibilities. 

A chief executive officer heads such funds and also performs the accounting function.
398

 

 

In line with international practice, the Committee recommended that government should 

establish an institution to deal with the administrative and organisational aspects of social 

security.
399

 Such an institution will be within the public sector, but outside of the public 

service. The proposed institution would be run by a Board, comprising representatives 

from the Social Sector Cluster and other appropriate stakeholders. It would develop 

integrated policy proposals to be submitted to Cabinet and may establish sub-committees 

to deal with particular issues.  The operational management would include platforms for 

information systems, human resources, budget and finances, an inspectorate and research 

capacity. The Committee proposed that decentralised governance structures be 

established for existing and future social insurance organisations.   

 

The Committee report cites the following advantages for such an approach:
400

   

 

(a) It would establish a coherent and unified service delivery agent that performs 

an explicit task for which it will be held accountable. 

(b) No additional margin is to be added to the actual cost of service delivery. 

(c) Government could step in as a separate entity to monitor and ensure contract 

compliance among private contractors. 
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(d) The agency can be guided by government to fulfill its constitutional 

obligations. 

(e) The agency can be audited by the Auditor-General in a comprehensive 

manner and inefficiencies can be easily identified and more timeously 

addressed. 

(f) The agency will have more flexibility regarding procurement and 

administrative procedures. 

 

The Committee made the following specific proposal relating to unemployment:
401

 

 

 An agency has to be implemented to coordinate employment policy and strategies 

 Introduce a Board with fiduciary responsibility 

 Create a CEO, who will be the accounting officer of the Fund 

 Establish and maintain dedicated revenue collection 

 Develop a membership and beneficiary database and payment system 

 Interface payment with a smart card identification system 

 

It must be emphasized that the Unemployment Insurance Amendment Bill of 2007 

already attempts to address some of the abovementioned aspects. It provides for the 

amendment of section 11(1) of the UIA, with the UIF Commissioner being made the 

accounting authority of the Fund in place of the Director-General of Labour. All other 

necessary amendments to the UIA are made to give effect to this change. 

 

10.3.2. Lack of dedicated monitoring institution 

 

Unemployment insurance programmes often have adverse incentive effects, one of these 

being that unemployed workers reduce their search intensity.
402

  It is therefore important 

that a mechanism exists to counter these perverse effects. For example, most European 

countries compel unemployment insurance recipients to provide information on their 

active job search, to attend job interviews and to accept suitable job offers.
403

 Since 2001, 

France has been experimenting with a system that suspends the benefits decline over the 

spell of unemployment.  In return, unemployed workers have to engage in an active 

search and they have to accept suitable job offers. 

 

The labour inspectors currently charged with the bulk of monitoring and enforcement 

duties are not specifically tasked with unemployment insurance. They also fulfill 

monitoring roles in other areas that fall within the purview of the Department of Labour, 

e.g. occupational health and safety. This is not a satisfactory state of affairs, because 

resources are stretched and it means that monitoring of unemployment insurance 

compliance is not prioritised. From the above, it appears that monitoring and enforcement 

take centre stage in other systems. 
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10.3.3. Lack of institutional link between employment creation and unemployment 

insurance 

 

In South Africa, a system is adopted whereby active labour market policies that, inter 

alia, provide for job search assistance, employment services and measures to assist those 

who have been victims of mass retrenchments, are embodied in the Skills Development 

Act.
404

  The UIF is then responsible for passive labour market measures. Theoretically 

there should be a link between these arms.  However, that does not always appear to 

happen in practice. 

 

Other than requiring contributors to register as work seekers with labour centres under 

the Skills Development Act, the UIA is silent on job-creation schemes.
405

 The UIA 

hardly provides a framework for comprehensive unemployment policy-making. There is 

a lack of measures to reintegrate persons who become unemployed into the labour 

market. It is arguable that the absence of linkages to employment creation mechanisms 

constitutes a retrogressive measure, since the previous Unemployment Insurance Act 

provided that the Minister of Labour could introduce schemes to combat 

unemployment.
406

 Although the Director-General of Labour may approve training or 

vocational counseling schemes,
407

 it is arguable that this is not sufficient.  It also appears 

that the framework set by the Skills Development Act is very broad and focuses on 

improving the skills of the employed, rather than reaching those that are unemployed. 

 

The ILO Committee of Experts on the Application of Conventions and 

Recommendations has questioned the 2004 South African report‟s lack of information on 

the development of free public employment services, as well as the steps taken to 

coordinate the operation of public and private employment services, as required by 

Article 2 of the Unemployment Convention.
408

 

 

10.3.4. Lack of research capacity 

 

It is customary for unemployment insurance institutions to have specialised units that 

collect data and do research on the nature and success of employment creation policies.  

They report to the institution, which then uses that information to inform its policies.
409

 

Currently, Statistics South Africa collects data on poverty and unemployment, but such 

data is not properly analysed because of resource constraints. 

 

One of the recommendation of the Committee of Inquiry regarding the establishment of a 

public sector institution is that such an institution must have research capacity. A research 
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unit will undertake policy research, monitor macro policy implementation, advise the 

Fund on strategic issues and oversee institutional reform in line with government‟s policy 

objectives.
410

 It will analyse raw data obtained from, inter alia, Statistics South Africa 

and assess the policy implications of such information.  The unit could also collect data 

and information on the success or otherwise of government‟s employment creation 

policies and skills training. 

 

10.4. Recommendations 

 

10.4.1. Designation of UIF as an autonomous statutory body 

 

It is recommended that the Fund should be designated an autonomous statutory institution 

outside the public service, accountable to a Board with fiduciary responsibilities.  The 

Commissioner must also perform the accounting function. 

 

10.4.2. Strengthening monitoring and enforcement 

 

The current system of monitoring and enforcement is not satisfactory.  A dedicated, 

properly resourced UIF monitoring and enforcement division is required to counter the 

adverse incentive effects of unemployment insurance. 

 

10.4.3. Body tasked with linking active and passive labour market interventions 

 

The Fund should be empowered to undertake unemployment protection and prevention 

measures, as well as to be a stakeholder in the rehabilitation and reintegration into the 

labour market of those who become unemployed. This could include job search 

assistance, skills development opportunities for the unemployed, and dealing with other 

ancillary matters. This will ensure a more streamlined and effective measure of dealing 

with the unemployment problem in a holistic manner. Also, the Fund could be enabled to 

provide a linking function between public and private employment services. 

 

10.4.4. Establishment of a research body 

 

The Fund could establish its own policy research, analysis and monitoring unit to analyse 

and assess raw data and statistics on unemployment and the success or otherwise of job 

creation schemes, etc. Alternatively, the Fund could enter into agreements with applied 

research institutions in this area to provide these services on a continuous basis. 

 

11. DISCLOSURE OF INFORMATION AND DATA PROTECTION 

 

11.1. Introduction  

 

As a general rule, no person may disclose any information obtained by that person in the 

performance of functions contemplated in the UIA.
411

 This is subject to the provisions of 
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the Promotion of Access to Information Act 2 of 2000 and the exceptions that the 

information concerned is disclosed to the extent to which it may be necessary for the 

proper administration of a provision of the UIA; for the purposes of the administration of 

justice; or at the request of the Minister, the Director-General or any other person entitled 

to the information.
412

 Any person who contravenes the general disclosure of information 

prohibition, except in cases permitted by the UIA, shall be guilty of an offence.
413

 

 

11.2. Data protection 

 

Section 57(3) stipulates, firstly, that the Commissioner may, in order to determine the 

payment of benefits in terms of this Act, access any information on a database of the 

State that contains information regarding social security.
414

 Secondly, for purposes of the 

above, the Commissioner must co-operate with other State institutions to link their 

respective databases.
415 

 

The South African Constitution guarantees everyone a general right to privacy, and then 

lists specific incidents of this right.
416

 The more comprehensive and coherent the 

administration of a social security system, the more scope there is for privacy 

violations.
417

 The position adopted by the Constitutional Court in Bernstein v Bester 

NO
418

 may be particularly relevant as a yardstick to gauge the tenability of a restriction 

on privacy: 

 
“Privacy is acknowledged in the truly personal realm, but as a person moves into communal relations 

as business and social interaction, the scope of personal space shrinks accordingly.” 

 

Where social security benefits are financed by public funds, abuse of the system is to be 

prevented. Information within such a system should be used for the system itself and not 

be made known to third parties. Despite the general protection of information held by 

government agencies,
419

 one of the major problems facing the South African social 

security legal landscape is that, unlike what the position seems to be in most of the 

(Western) European countries and the USA context, specific legislation which 

sufficiently protects the rights and interests of an individual in the event of an information 

disclosure such as that foreseen in the UIA, appears to be absent.  

 

A comprehensive social security database – where provision is made for access by social 

security institutions to data kept elsewhere by the state
420

 – may require the enactment of 
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specific data-protection legislation, similar to that found in the EU
421

 and in the USA.
422

 

The relevant EU Directive emphasises the rights of individuals in this regard and 

stipulates that individuals who are subject to systems processing personal data –  

 

 have the right to know that their information is in a specific database; 

 have a right to know what information is contained in it; 

 have a right to know the purpose for which such data is used; 

 have a right to know that the information is adequately protected; 

 have a right to correct information or to have personal information removed 

from the database; and 

 should be given notice of corrected information by providers. 

 

The US Privacy Act of 1974 focuses on the duties which rest on the state by requiring the 

state agency, making the request for a social security number, to state whether it is required 

or optional; what statutory authority it has for asking for the number; how the number will 

be used by it; and the consequences of failure to provide the number. 

 

12. ADJUDICATION AND ENFORCEMENT  

 

12.1. General observations 

 

By now it is trite that the socio-economic rights contained in the Constitution are 

justiciable.
423

 More contentious, though, is the adjudicative structures and mechanisms 

that are necessary to ensure the effective vindication of these rights, including those 

rights relating to unemployment insurance. 

 

The present social security system in South Africa is riddled with contradictions in terms 

of adjudicative measures, institutions and available remedies. Different bodies and 

officials are required to hear complaints in respect of appeals in respect of various parts 

of the system, undue delays occur far too often, courts only have review powers and no 

appeal powers, with the result that they are not specialised enough to deal with social 

security measures, litigation costs are prohibitive, cases are often dealt with on a purely 

legalistic, technical basis, with scant regard for considerations of fairness, and external 

adjudication measures at times involve the High Court, at times the Labour Court and/or 

the CCMA. 

 

12.2. Adjudication in cases relating to unemployment insurance 

 

The Employment Promotion and Protection against Unemployment Convention and the 

Social Security (Minimum Standards) Convention provide an unemployment benefit 

                                                                                                                                                 
database of the State which contains information regarding social security; (b) For purposes of paragraph 

(a), the Commissioner must co-operate with other State institutions to link their respective databases."  
421

 EU Directive 95/46/EC. 
422

 US Privacy Act of 1974. 
423

 See Ex parte Chairperson of the Constitutional Assembly:  In re Certification of the Constitution of the 

Republic of South Africa, 1996 1996 (4) SA 744 (CC). 



 79 

claimant with a right to challenge the refusal, withdrawal, suspension or reduction of 

benefit.
424

 According to the Employment Promotion and Protection against 

Unemployment Convention unemployment benefits claimants have the right to present a 

complaint to the body administering the benefit scheme and to appeal thereafter to an 

independent body. A person entitled to benefits in accordance with the UIA may appeal 

to a Regional Appeals Committee of the Unemployment Insurance Board (UIB) if that 

person is aggrieved by the decision of the Commissioner to suspend his or her right to 

benefits or of a claims officer relating to the payment or non-payment of benefits.
425

 The 

decision of the appeals committee of the UIB can be challenged at the National Appeals 

Committee.
426

 The Labour Court has jurisdiction in all matters involving the UIA with 

the exception of those that amount to an offence.
427

 These remedies should not be seen as 

the end of possible routes that an aggrieved party can take to challenge a decision not to 

provide him or her with benefits or any unfair or illegal treatment that may be perpetrated 

by the Fund. An aggrieved party may in principle invoke pure administrative law 

remedies such as review in the ordinary courts of the country.
428

 The South African 

unemployment insurance scheme‟s adjudication mechanisms are in line with those set out 

in the Employment Promotion and Protection against Unemployment Convention and the 

Social Security (Minimum Standards) Convention. However, viewed from a broader 

social security system perspective, the South African social security adjudication system 

is highly fragmented. For this reason, as recommended by the Committee of Inquiry into 

a Comprehensive Social Security System for South Africa, a uniform adjudication system 

should be established to deal conclusively with all social security claims. Such a system 

should, in the first place, comprise an independent internal review or appeal institution.
429

 

In the second place, according to the Committee, the system should comprise a court 

(which could be specialised) that has the power to finally adjudicate upon all social 

security matters. Finally, as recommended by the Committee, the jurisdiction of this court 

should cover all social security claims, whether lodged under the UIA or other social 

insurance laws as well as all other benefits (including those provided for under the Social 

Assistance Act
430

).
431
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12.3. Problems with and gaps in the current system 

 

12.3.1. Fragmented dispute resolution 

 

At present, the resolution of social security disputes in South Africa is highly 

fragmented.
432

 Uniting these different institutions and/or mechanisms would mean easier, 

more cost-effective access for citizens, a pooling of expertise and greater certainty.
433

  

The adjudication of unemployment insurance disputes would then take place within this 

framework. 

 

12.3.2. High litigation costs 

 

Many of the persons involved in disputes over unemployment insurance do not have the 

means to seek legal assistance from private attorneys or other legal expertise. The legal 

aid system is not developed enough, with the vast majority of its funds being utilised to 

fund the defence of accused persons in criminal matters. The result is that persons who 

are aggrieved by decisions taken by the UIF Board are unlikely to proceed to external 

adjudicative structures. 

 

12.4. Recommendations 

 

12.4.1. A court with final adjudicative powers on all social security matters 

 

A single tier social security court could be established, with appeal to the ordinary courts.  

Alternatively a multi-tier social security court could be created, as is the case in 

Germany.
434

 

 

The Constitution vests the judicial authority in the courts, a court meaning either the 

Constitutional Court; the Supreme Court of Appeal; a High Court or a court of similar 

status; or a Magistrate‟s Court. It is possible to establish and maintain Social Security 

Divisions at Magistrate‟s Court and/or High Court level.  These divisions could be staffed 

by people with knowledge of and experience in social security matters, including 

unemployment insurance. 

 

12.4.2. A tribunal system  

 

Social security tribunals are often established as substitutes for courts in order to provide 

faster, more cost-effective and informal procedures to resolve disputes. Tribunals are 

similar to courts in that they are independent, conduct public hearings, have to settle 

disputes in accordance with the Constitution and must give reasons for their decisions.  
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They differ from courts in that their proceedings are more informal, allow for greater 

departure from the rules of evidence and, in some cases, the presence of non-legal 

members on their panels. 

 

A single-tier or a multi-tier tribunal system may be adopted, both with a right of appeal to 

ordinary courts on questions of law. 

 

A tribunal system may be advantageous to South Africa, because it separates the 

administrative and adjudicative functions from the court system, which is already 

overloaded, while still maintaining the „judicial gravity‟ of the court system in appeals.  

The appeals system is made less cumbersome; cases are conducted more informally, 

which make lay participants more comfortable and make them feel less intimidated; and 

the cost of appeal are reduced because the formal court system is not utilised at the first 

level of adjudication.
435

 

 

Given the gravity of the issues dealt with by tribunals, provision for tribunals is normally 

made through legislation, because it is inappropriate for tribunals to be established either 

ad hoc or purely through Ministerial direction/regulation.
436

 

 

13. OVERALL CONCLUSIONS AND RECOMMENDATIONS 

 

13.1. There are several indications that aspects of the current UIF scheme framework 

are not compliant with the constitutional dispensation. In this regard it is 

suggested that the inclusion of public servants, migrant workers on fixed-term 

contract and learners be given serious consideration. This would also apply to the 

removal of inconsistencies in the framework of the so-called section 14 

exclusions, and in the coverage of dependants in terms of the Unemployment 

Insurance Act.  

 

13.2. It is further suggested that consideration be given to accommodate within the 

framework of the UIF, or through alternative arrangements, the self-employed and 

those involved in the informal economy. This could be done on a sectoral and, in 

keeping with constitutional requirements relating to the extension of coverage, on 

a gradual basis. 

 

13.3. From the perspective of addressing the broader unemployment context and 

ensuring the broadening of unemployment protection, it is advised that measures 

be adopted to ensure the adoption of an integrated inter-governmental and multi-

actor approach. These measures should, among others, be aimed at dealing with 

preventing unemployment and mitigating the effects of unemployment. It is 

suggested that the UIF framework be embedded in this framework. 
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13.4. It is suggested that the UIF system be aligned with minimum international 

standards obtaining in the field of unemployment insurance, in particular with the 

unemployment part of the ILO Social Security (Minimum Standards) Convention 

No 102 of 1952. Whereas Convention No. 102 covers nine social security 

branches, it requires that only three of these branches be ratified by Member 

states, which allows for the step-by-step extension of social security coverage by 

ratifying countries. The choice as to which of the nine to accept rests with the 

state, however one of the three branches ratified must cover a long-term 

contingency or unemployment. It is evident that by complying with the standards 

set in the unemployment part of Convention 102 of 1952, South Africa would 

move nearer to be in a position to ratify this particular Convention. 

 

13.5. Compliance with ILO Convention 102 of 1952 would require a reduction of the 

current waiting period of 14 days to 7 days and the introduction of a minimum 

replacement rate of 45% of previous earnings across the board. 

 

13.6. The current UIF and broader unemployment protection framework also does not 

seem to be in compliance with the ratified ILO standard adopted by South Africa 

– i.e. Convention 2 of 1919 (the Unemployment Convention). Non-compliance 

relates to the failure to take steps to cover migrant workers who are citizens of 

other ratifying countries (in fact, they are excluded from coverage); the lack of 

advisory employment boards in South Africa; and the absence of steps taken by 

the government to co-ordinate the operations of private employment agencies 

with those of placement services of the Department of Manpower. 

 

13.7. Ratification of Convention 168 of 1988, i.e. the Employment Promotion and 

Protection against Unemployment Convention (the higher level Convention) 

would require the re-introduction (across the board, and not limited to domestic 

workers only) of the principle contained in the repealed Unemployment Insurance 

Act 30 of 1966, namely that loss of earnings due to partial unemployment is in 

principle covered. Furthermore, compliance with the provisions of this 

Convention would require raising the minimum benefit level to 50% of the 

previous earnings, and the coverage of suspension or reduction of earnings due to 

a temporary suspension of work without any break in the employment 

relationship for reasons of, in particular, an economic, technological, structural or 

similar nature. Provision would also have to be made for the payment of benefits 

to part-time workers who are actually seeking full-time work and the total of 

benefits and earnings from their part-time work must be such as to maintain 

incentives to take up full-time work. 

 

13.8. As far as the ILO Convention on the Maintenance of Social Security Rights 

(Convention 157 of 1982) is concerned, South Africa‟s compliance with regard to 

bi-lateral and multi-lateral agreements that guarantee unemployment to migrant‟s 

workers is lacking. Also, the conflict of law provisions embedded in the South 

African legal system are insufficient to address the lack of protection that may 

follow as a result of no coverage at all or as a result of undue plurality of 
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contributions, liabilities and/or benefits. This is an untenable situation and causes 

migrant workers to become vulnerable to abuse, as well as human right violations. 

It is therefore advised that the principles contained in this Convention be used to 

bring about the necessary changes in the South African domestic law and treaty 

practices. 

 

13.9. In essence, the ILO international instruments envisage the adoption of a 

comprehensive and integrated unemployment protection system by member 

states. Furthermore, the ILO Conventional provisions effectively envisage the 

creation and promotion of productive employment, (re)integration of unemployed 

people into the labour market, the extension of unemployment protection and 

unemployment protection co-ordination (policies and schemes) as measures to 

ensure a comprehensive unemployment protection system. These are lofty 

principles which should characterise an unemployment protection and, in 

particular, an unemployment insurance system. 

 

13.10. Given the vulnerable position of certain groups excluded from the UIF, it is 

arguable that South Africa should, as a matter of principle, broaden the scope of 

coverage to include them. The definition of „employee‟ or „contributor‟ could be 

broadened, so as to extend unemployment insurance to some of the aforesaid 

excluded and marginalised persons. It could also use sectoral determinations to 

extend coverage to certain categories of atypical workers and informal economy 

workers. The State should consider general measures for extending 

unemployment insurance. These include progressive extension of access to 

unemployment insurance to new categories of currently excluded workers; 

adapting the current unemployment insurance scheme to facilitate partial or 

voluntary participation of the self-employed; improving the administrative 

capacity of the current unemployment insurance scheme (particularly in areas 

such as compliance and enforcement, contributions collection, maintenance of 

contributors‟ records and financial management); launching of educational and 

awareness campaigns to enhance awareness and understanding about the 

operation of unemployment insurance; and designing a benefit package or 

launching an alternative unemployment insurance scheme appropriate to the 

needs and contributory capacity of the excluded and marginalised categories of 

workers. 

 

13.11. In line with the 2007 Amendment Bill, South Africa should seek to extend the 

right to benefits to all workers who are employed by more than one employer. 

South Africa could consider mechanisms for extending unemployment insurance 

coverage to civil servants, such as incorporating civil servants into the current 

unemployment insurance scheme; establishing a public-service specific scheme, 

allowing civil servants to contribute on their own, as was proposed by the Taylor 

Committee (even though this may be subject to constitutional challenge), or 

making an arrangement  whereby the State could retroactively register and pay 

contributions in respect of an affected employee (such as in Belgium). The UIA 

must clearly define the concept of dependants. The Act must also make provision, 
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where necessary, for pro rata division of dependant‟s benefits. South Africa 

should include migrant workers in the unemployment insurance scheme. In 

addition, South Africa should enter into reciprocal agreements with other ILO 

member states (particularly those which have ratified the Unemployment 

Convention). 

 

13.12. Efforts to (re)integrate the unemployed into the labour market found in Germany 

are, to a large extent, closely linked with unemployment benefits. This, it is 

opined, highlights the close relationship between the unemployment benefits and 

(re)integration measures. Hence, an unemployment benefit is not an end it itself. 

An unemployment benefit stands right between preventive and (re)integrative 

measures. It should be remembered that the goal of an unemployment insurance 

scheme is (or should be) the prevention of unemployment. And once 

unemployment is unavoidable, it should minimise the effect of unemployment 

through an unemployment benefit (in cash and/or kind). The provision of an 

unemployment benefit should – as an expression of the value of employment to 

individuals, families and the community at large – be supported by (re)integrative 

measures. 

 

13.13. It is recommended that the amount of maternity benefits shall not be less than 

two-thirds of the woman's previous earnings as required by the Maternity 

Protection Convention 183 of 2000. It is suggested that maternity and adoption 

benefits should be removed from the UIF and be provided for by a separate family 

benefits scheme. This would relieve pressure on the UIF‟s finances, and enable 

the Fund to focus on the provision of benefits in the event of more or less 

unavoidable unemployment. UIF benefit durations should be set at the level of the 

ILO Social Security (Minimum Standards) Convention 102 of 1952. The benefits 

paid by the UIF also need to be indexed, preferably to CPIX, the minimum wage 

in a particular sector or on any other basis, and updated regularly to maintain their 

purchasing power. 

 

13.14. South Africa is not yet party to many bilateral and multilateral instruments 

adopted to regulate the co-ordination of social security. This implies that South 

Africa migrant workers, and non-citizens in South Africa can only in part enjoy the 

protection of social security schemes or are excluded from this protection altogether. 

The need for proper co-ordination of the various domestic systems has been 

recognised at the SADC regional level. The issue of inequality in benefit levels 

can be addressed by reliance on the principle that the beneficiary can claim the 

difference from the State which has the more generous arrangement; even though 

the base amount is paid by the State indicated by the choice of law provisions 

according to that State's social security laws. The UIF can further promote social 

security co-ordination by way of unilateral action, which may help towards 

creating a culture of accommodation within the region. In this light, the 

discriminatory provisions in the UIA and the UICA marginalising lawfully 

residing citizens of other (more importantly SADC member) states should be 

removed.  
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13.15. Gaps in the current UIF institutional framework include the inclusion of the UIF 

within the public service; the fact that in terms of its governance structure, the 

Fund is headed by a Commissioner, designated as such by the Minister of Labour 

and who must be an employee of the Department of Labour; the lack of an 

institutional link between employment creation and unemployment insurance; 

Lack of research capacity.  

 

13.16. It is recommended that the Fund should be designated an autonomous statutory 

institution outside the public service, accountable to a Board with fiduciary 

responsibilities. The Commissioner must also perform the accounting function. 

The current system of monitoring and enforcement is not satisfactory. A 

dedicated, properly resourced UIF monitoring and enforcement division is 

required to counter the adverse incentive effects of unemployment insurance. The 

Fund should be empowered to undertake unemployment protection and 

prevention measures, as well to rehabilitate and reintegrate those who become 

unemployed into the labour market. This could include job search assistance, 

skills development for the unemployed, and to deal with other ancillary matters. 

This will ensure a more streamlined and effective measure of dealing with the 

unemployment problem in a holistic manner. Also, the Fund could be enabled to 

provide a linking function between public and private employment services. The 

Fund could establish its own policy research, analysis and monitoring unit to 

analyse and assess raw data and statistics on unemployment and the success or 

otherwise of job creation schemes, etc. Alternatively, the Fund could enter into 

agreements with applied research institutions in this area to provide these services 

on a continuous basis. 

 

13.17. While the UIF adjudication system seems to be compliant with Convention 102 of 

1952, from the broader South African social security system perspective, there are 

various problems and gaps discernible in the current adjudication and 

enforcement system. These include a fragmented dispute resolution, delays in 

obtaining redress, high litigation costs and a legalistic and technical court system. 

A single tier social security court could be established, with appeal to the ordinary 

courts.  Alternatively a multi-tier social security court could be created, as is the 

case in Germany. Social security tribunals are often established as substitutes for 

courts in order to provide faster, more cost-effective and informal procedures to 

resolve disputes. Tribunals are similar to courts in that they are independent, 

conduct public hearings, have to settle disputes in accordance with the 

Constitution and must give reasons for their decisions.  They differ from courts in 

that their proceedings are more informal, allow for greater departure from the 

rules of evidence and, in some cases, the presence of non-legal members on their 

panels.  


