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Historical context and major developments
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Early 1990s and post-
Apartheid era

2009 amendments

2017 amendments

Future? 

• Historical context for emergence of competition law:
a) Highly concentrated economy 
b) Low rates of participation and new business 
c) Isolated 

• Competition policy part of a suite of policy measures 
to facilitate re-integration into global economy 

• Digital markets, two-sided platforms, big data?
• Regional cartels; economic ‘rules’ such as ‘special 

tax treatment’ as state-aid in integrated markets?

• Focus on economic concentration and dominance 
• Amendment Bill emphasises ‘structural and 

transformative’ objectives of the Act 

• In early years, greater focus on merger regulation 
(‘learning ground’ from compulsory notification)

• About 2004 onwards, greater focus on cartels
• 2009 amendments introduce criminalisation and new 

tools for detection (market inquiries)



Competition, development and industrial policy: 
conflict or complement? 

Competition policy needs to be viewed in context of policies to 
address orientation and conduct of big business 3

1 Competition Law and Industrial Policy: conflict or complement? 

• Competition requires effective rivalry, which might require industrial policy to 
support entrants and smaller firms; stimulate investment to adopt new 
technologies, build production capabilities, skills etc.

• Orientation of big business and nature of relations with smaller firms is central 
to countries’ industrial development

2 Rapid industrialisation to ‘catch-up’?

• ‘Unbalanced’ growth through interventionist industrial & trade policy
• Discipline needed to ensure firms build new capabilities rather than entrench 

positions to extract rents; focus on dynamic rather than static competition 
• Industrial policy may design incentives/conditionalities to ‘mimic’ competition 

(‘synthetic competition’); e.g. emphasis on export performance as means of 
using competitive discipline in export markets



Example: Previous industrial policy, present 
competition challenge – Arcelor and Sasol

• Iscor was state-owned, privatised - now ArcelorMittalSA
• Received substantial state support and financing, including 

guaranteed low-cost inputs of iron ore and thermal coal 
• Previously supplied wide range of steel grade for local customers as a 

steel ‘utility’
• Post-privatisation, moved to import parity pricing despite large net 

exports and prohibited resale in local markets 
• First excessive pricing case, no finding, settled privately 
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• Sasol, like Mittal, a successor to state-owned corporation built on state 
support and financing

• SCI was subject of most recent excessive pricing case on purified 
propylene and polypropylene both by-products used by downstream 
plastics converters 

• Tribunal found against SCI, giving weight to past privileges and low 
costs as result from state support

• States that SCI’s market positions in polypropylene and propylene 
"were not the result of risk taking and innovation on its part"

• Overturned by CAC which took a different view; said that history was 
irrelevant so took a different approach to assessing costs and 
economic value 



The infrastructure of the Act: Institutions, powers 
and functions 
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Competition Commission of SA

• Investigative body, 226 staff members as at Dec 2017  
• Responsible for investigating complaints, mergers, and 

exemptions, conducting market inquiries, and conducting 
competition advocacy 

Competition Tribunal of SA 

• Same status as High Court
• Considers appeals from Competition Tribunal 
• No new evidence may be introduced at this stage 

Referral of large mergers 
and complaints 

Appeals of competition 
and procedural matters  

Competition Appeal Court

• Adjudicative body 
• Responsible for adjudication of complaints, large mergers, 

and appeals (exemptions, non-referral, intermediate 
mergers) from CCSA or self-referrals

Appeals

Supreme Court of Appeal

Constitutional appeals

Constitutional Court Initially, the drafters of the Act 
envisaged that the CAK would be 

the final court of appeal on 
competition matters, but the 

jurisdiction of the SCA could not be 
excluded



Key principles of merger review 
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1 Mergers assess the impact of transactions on competition prospectively 
against a counterfactual

a The counterfactual may be existing competitive conditions or a 
likely alternative transaction  

2 South Africa has a compulsory merger notification regime with 
thresholds 

3 There are three separate but interrelated steps in merger review: 

a Determine whether the merger is likely to substantially prevent or 
lessen competition 

b If the answer to (a) is yes, establish whether there are any merger-
specific efficiency gains that outweigh the anticompetitive effect 

c Regardless of the outcome of (a) or (b), assess the merger-
specific effect of the merger on public interest 



The application of public interest in merger review 

• The public interest criteria require that the Commission assesses the effect of 
the merger on:  

a) a particular industry or region, 
b) employment, 
c) the ability of small and black-owned businesses to become competitive, and 
d) the ability of national industries to compete in international markets 

• Inclusion of rigorous public interest assessments have not been without 
controversy, but have delivered important benefits 
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• No significant competition concern as there was no real 
change in market structure

• Significant concerns about employment and potential 
exclusion of small and SA-owned businesses due to 
Walmart’s global sourcing practices 

• Conditions included: 
a) Establishment of R240mn supplier development fund 

with demonstrable positive effects
b) Reinstatement of 503 jobs judged to be merger-

specific & 3 year moratorium on retrenchments 



Proposed amendments to merger regime 

1 Introduction of regime to assess creeping mergers (over previous 3 years)  

2 Introduction of explicit assessment of cross-shareholding and cross-
directorships in merger review  



Cartels - effectiveness of enforcement and 
sanctions 

• Perhaps the area of greatest 
success 

• Cartels pervasive; particularly 
across previously regulated 
industries (e.g. agriculture)

• Emphasises importance of 
entry and dynamism 
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• Introduction of Corporate Leniency Policy improved 
enforcement

• Criminalisation provisions promulgated in May 2016 (no 
prosecution to date)

• Fines are paid to NRF but innovative settlements that directly 
promote and support entry (Media24) or reduce prices to 
consumers (Pioneer) have also been implemented 



Dealing with dominance: less success 
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To date, 14 cases 
considered on merits*

Of these, 8 cases were 
dismissed 

5 were successful

1 successful at the CT 
but overturned at CAK 
(Media 24 predation)

Of those that were successful, 2 
were against SAA, 1 against 
Telkom, and 2 in the agricultural 
sector (Patensie & Senwes)

* Figure excludes settlements (4 cases to date: Arcelor Mittal excessive pricing, Sasol fertilizer for 
various abuses, Foskor for excessive pricing and Rooibos for exclusionary acts)



Proposed amendments to deal with dominance 

1 Changing the excessive pricing provision to remove the requirement to 
show detriment to consumers specifically (detriment could be to business)  

2 For excessive pricing, the Bill proposing placing the burden on a dominant 
to show that its prices are not excessive 

3 Defining a more general cost standard for predatory pricing

4 Removing the ‘catchall’ of general exclusionary acts and including an 
‘open’ list of exclusionary conduct for more scope in characterising abuse 

5 Introducing a provision to deal explicitly with buyer power / ‘excessively 
low prices’

6 Allowing the imposition of an administrative penalty for a first offence on 
all abuses  



Additional tools in the competition toolkit –
market inquiries 
• Provisions came into effect in March 2013

• In their current form, market inquiries are inquisitorial 
tools ( ‘research projects’) to evaluate the general state 
of competition in broad markets without necessarily 
evaluating the conduct of any named firm 

• The ‘competition test’ is different to investigations, 
requiring that the Commission evaluate factors that 
‘prevent, restrict or distort’ competition rather than those 
causing a ‘substantial lessening’ of competition  

• Outcomes of an inquiry have the status of 
recommendations though this will change under the new 
Bill, which recommends that remedial actions be binding 
unless challenged in Tribunal 

• Amendments envisage that market inquiries can be 
used to deal with concentration   

• Inquiries are lengthy, complex and costly but facilitate 
greater understanding of markets 
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Market Inquiries 
completed/ underway/ 

planned

Private 
Healthcare 
– underway 

Public transport 
– underway 

LPG – completed 

Mobile data –
Planned

Grocery Retail    
– underway 


