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Background

• Many countries face the problem of businesses exploiting gaps in the
international tax system to artificially shift profits and avoid paying tax

• The challenge is that a country acting on its own cannot close the gaps
and address the mismatches that arise in the interaction between
multiple countries’ tax systems

• As a result, during the G20 leaders summit in Mexico in June 2012, the
Heads of State explicitly referred to the need to prevent base erosion
and profit shifting

• G20/OECD launched the Base Erosion and Profit Shifting (BEPS)
Action Plan in July 2013, which aims at addressing mismatches, gaps
and weaknesses in international tax and treaty law that permit double
non-taxation

• Focus on transfer pricing, transparency (country-by-country reporting)
and other aspects affecting international taxation (treaties, controlled
foreign company rules, hybrids, etc.)
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Release of BEPS outcomes

• Outcomes on 7 of 15 BEPS actions were presented to G20 in 2014

• Finance Ministers endorsed outcomes and mandated OECD and Global
Forum on Transparency and Exchange of Information to

• Develop toolkits to support developing countries addressing BEPS
• Launch pilot projects to assist developing countries to move towards

automatic exchange of information

• Outcomes on remainder of the actions endorsed by G20 Finance
Ministers in October 2015 and G20 Leaders in November 2015

• A small number of actions will require additional work, which will take
place in the short to medium term

• Implementation of outcomes will be monitored at the global level

• G20 called on OECD to establish a framework for non-G20 countries,
particularly developing economies, to participate in implementation and
further development on an equal footing

• Framework endorsed by G20 Finance 
Ministers in February 2016  
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Action 1: Tax challenges of digital economy
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Problem

• Current international tax rules generally require a degree of physical
presence (a permanent establishment) in a country before a business
becomes taxable in that country

• This reflects:

• The tax policy distinction between a business that does business
with a country (e.g. a simple exporter) and one that does business
in a country

• The administrative challenges of collecting tax from a business that
has no or a very short physical presence in a country

• The digital economy reduces the need for a physical presence in a
country or even for physical transactions in or with a country in the case
of purely electronic services
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Action 1: Tax challenges of digital economy
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Key outcomes

• Other action item outcomes will help address digital economy concerns

• Rules have been developed to help collect VAT on cross-border
business-to-consumer transaction – existing reverse charge (or self
charging) rules for business-to-business transactions remain practical

• Situation to be monitored and further work to be done if required

South Africa

• VAT Act section 1 definition of “electronic services” inserted in 2013 and
regulations issued in 2014 - Foreign businesses supplying specified
electronic services in South Africa required to register as VAT vendors

• Regulations are currently under review to determine what, if any,
additional electronic services should be covered
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Action 2: Hybrid mismatch arrangements 
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Problem

• Commercial and tax laws in different countries may classify certain kinds
of entities or instruments differently, which opens up the scope for cross
border tax planning

• Hybrid entity example:

• Country A considers an entity to be a partnership so does not tax it
or its partners in Country B, while Country B considers it to be a
company resident in Country A, so does not tax it

• Hybrid instrument example:

• Country C considers an instrument to be a loan instrument so allows
a deduction for interest paid on it, while Country D considers it to be
an equity instrument (i.e. a share) so exempts the amounts received
as dividends
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Action 2: Hybrid mismatch arrangements 
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Key outcomes

• Common approach to facilitate the convergence of national practices to
neutralise such arrangements through

• Domestic rules
• Treaty rules

South Africa

• Income Tax Act sections 8E and 8EA inserted in 2012 – Deeming
dividends to be interest income under specified circumstances, with
other provisions to limit double deductions, income exclusions where
there is no corresponding deduction, and deductions with no inclusions

• Legislation under review to determine what, if any, changes are required
in light of recommendations

• Participating in negotiation of multilateral instrument 
discussed under Action 15
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Action 3: Strengthen CFC rules
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Problem

• Countries generally either tax their residents on their worldwide income,
with some exceptions, (as South Africa has done since 2001) or only on
the income from a source within that country, with some extensions, (as
South Africa did prior to 2001)

• A resident may however set up a company in another country, which
would a separate legal person and thus not a resident

• Income can then be diverted to this controlled company (typically in in a
low tax country) to earn income that would otherwise be taxable

• This is particularly problematic with respect to passive income that can
be located anywhere in the world without having to set up substantial
operations to earn the income
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Action 3: Strengthen CFC rules
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Key outcomes

• Recommended building blocks for effective controlled foreign company
(CFC) rules to impute income to domestic controlling shareholder,
recognising policy objectives of these rules vary among countries

South Africa

• Income Tax Act section 9D inserted in 1997 – Internationally recognised
as well designed and implementing the building blocks recommended

• Mentioned in Action 3 report as one of three recommended options for
countries to implement (the other two being the UK and USA options)

• Regularly reviewed and amended to ensure that they meet policy
objectives, with last amendments in 2015
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Action 4: Interest deductions and other 
financial payments 

11

Problem

• Interest is a tax deductible expense, while dividends are not, so groups
locate their financing hubs in low tax jurisdictions and fund their
subsidiaries with excessive debt to maximise the interest deductions

Key outcomes

• Common approach to facilitate convergence of national rules by limiting
interest deductions to a share of taxable income generated by economic
activities

• Additional work to be done on approach to branches and when total
group debt to external finance providers exceeds norms
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Action 4: Interest deductions and other 
financial payments 
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South Africa

• Income Tax Act sections 23K, 23M and 23N introduced in 2011 and
2013 – Limit interest in respect of reorganisations and acquisitions, as
well as interest paid on debts owed to persons not subject to tax

• Section 23N replaced section 23K with effect from 1 April 2014

• Sections 23M and 23N limit interest deductions to connected persons to
a share of taxable income

• Legislation under review to determine what, if any, changes are required
in light of recommendations
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Action 5: Harmful tax practices 
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Problem

• Countries may design their tax systems in such way that the result is to
artificially attract mobile income with little underlying substance

• Example:

• “Patent box” that provides a low rate of tax for patents that were
developed (and for which deductions were claimed) elsewhere

• Countries may provide administrative concessions or rulings that do the
same or may otherwise advantage them at the expense of other
countries affected in a cross border transaction

• Examples:

• Ruling that the taxable income of a business may be adjusted
downward without reference to actual expenses incurred

• Unilateral advance pricing agreements for transfer prices
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Action 5: Harmful tax practices 
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Key outcomes

• Minimum standard based on an agreed methodology to assess whether
there is substantial activity in preferential regimes offered by countries

• Mandatory exchange of information on rulings by authorities that could
give rise to BEPS concerns

South Africa

• Does not offer a preferential regime of concern
• Participates in Forum on Harmful Tax Practices
• Review in 2015 confirmed no harmful tax practices

• Does not issue rulings of concern but ready to send rulings if the issue
arises and to receive rulings from other countries
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Action 6: Prevent treaty abuse 
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Problem

• Tax treaties are negotiated between countries to provide certainty for
investment by setting parameters for taxation and providing
mechanisms for avoiding double taxation

• They also provide mechanisms for the exchange of information and, in
some case, assistance in the collection of taxes

• A treaty may, however, be combined with domestic law with a treaty with
a third jurisdiction to achieve double non-taxation

• Example:

• A business in Country A wishes to invest in Country C but the treaty
between the countries limit dividends withholding tax to 15%

• Treaties between Countries A and B (and B and C) limit dividends
withholding tax to 0% and Country B does not tax dividends

• The business thus sets up an intermediate
holding company in Country B to hold
its investment
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Action 6: Prevent treaty abuse 

16

Key outcomes

• Clear statement to be included in treaties that it is the intention to avoid
non-taxation or reduced taxation through tax evasion or avoidance

• Minimum standard on preventing abuse including treaty shopping (i.e.
strategies used to obtain benefits of a treaty even though not a resident
of either treaty country)

South Africa

• Participating in negotiation of multilateral instrument discussed under
action 15 – New treaties will be aligned with the minimum standard,
while existing treaties will be taken care of by multilateral instrument

• With respect to treaty shopping, prefers a “principle purpose test” to 
counter abuse, since this has a wider impact and is to a large extent 
aligned with existing domestic general anti-avoidance rule, rather 
than a mechanical “limitation of benefits” approach



9

17

Action 7: Artificial avoidance of PE status  
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Problem

• The concept of a permanent establishment in treaties sets the threshold
test for the taxation of businesses not resident in a country, so
businesses may fragment their activities in a country across multiple
companies in a group or fragment contracts to fall below the threshold

Key outcomes

• Changes to the definition of permanent establishment in Article 5 of the
OECD Model Tax Convention, which is widely used as a basis for
negotiating tax treaties

South Africa

• Participating in negotiation of multilateral instrument discussed under
action 15 – South Africa’s tax treaty model, which forms the starting
point for negotiations, will be updated to incorporate outcomes dealing
with fragmentation of activities and splitting of contracts, 
while existing treaties will be taken care of by 
multilateral instrument
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Actions 8 - 10: Transfer pricing
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Problem

• Businesses have adopted structures and contracts that have led to a
divergence between transfer pricing outcomes and value creation

• Example:

• Patents and other intangibles are sold from their country of
development to a low tax country at a low price, early enough in
their development that success is considered likely by business but
is not provable, and group companies then subsequently pay high
royalties for their use that reflect proven success



10

19

Actions 8 - 10: Transfer pricing 
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Key outcomes

• OECD Transfer Pricing Guidelines, which are used to interpret arm’s
length standard used in treaties based on the OECD and UN Model Tax
Conventions, are strengthened and clarified in the areas of

• Hard to value intangibles: Returns from exploitation of an intangible
do not necessarily go to its legal owner (usually in a low tax country)
and measures to counter information asymmetry

• Contractual allocation of risk and capital: Will only be respected if
consistent with actual decision making, meaningful control over risk
and financial capacity to assume the risks

• Other high-risk transactions: Contracts may be supplemented or
replaced by actual conduct of party, arrangements may be
disregarded if they lack commercial rationality

• Additional work to be done on specific outstanding areas, such as
transactional profit splits
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Actions 8 - 10: Transfer pricing 
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South Africa

• Income Tax Act section 31 introduced in 1995, most recent amendments
in principle in 2011 and 2014 – Provides that transfer prices must be at
arm’s length

• Revisions to Guidelines will assist in countering BEPS using the
provisions of section 31 as will the following domestic proposals,
administrative changes and legislative amendments

• Release of draft public notice for public comment in December 2015
requiring large groups with cross-border intra-group transactions to
maintain specific transfer pricing records – Consultation with
commentators held in May 2016 and further consultation with the
banking sector in June 2016 to address sector specific concerns

• Broadening of the corporate tax return to improve and increase
disclosure requirements of transfer pricing and other BEPS related
transactions
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Actions 8 - 10: Transfer pricing 
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South Africa

• Insertion of section 42A of the Tax Administration Act (TAA) setting
out the requirements to be met by taxpayers asserting legal
professional privilege as a reason for failing to submit information

• Amendment of section 46 of the TAA to ensure that, should a matter
move to dispute resolution, taxpayers are held to any assertions that
they were unable to access information located offshore

• Amendment of section 47 of the TAA clarifying who may be
interviewed to provide information on an entity

• Amendment of section 99 of the TAA extending the prescription
period where a taxpayer fails to respond to or disputes an
information request and for certain classes of BEPS related
transactions i.e. substance over form, general anti-avoidance rule,
hybrid instruments and transfer pricing

• Inclusion of inbound services (for which outbound payments are
made) into the list of reportable arrangements
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Action 11: Measuring and monitoring BEPS  
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Problem

• Although extensive anecdotal evidence exists for the existence of
BEPS, systematic estimates of revenue loss and impact of anti-
avoidance measures are difficult to come by

Key outcomes

• Global revenue losses estimated at between 4% and 10% of global
corporate income tax revenues or US$100 to US$240 billion annually

• Analysis and indicators constrained by limitations of currently available
data – Improved data and methodology required

South Africa

• Acknowledges this challenge and will continue to work with 
G20/OECD towards improved analysis of BEPS
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Action 12: Mandatory disclosure 
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Problem

• Tax administrations use tax returns to identify aggressive or abusive tax
planning schemes, so they are 12 - 24 months behind the curve

Key outcomes

• Recommended building blocks for effective rules to obtain early
information on aggressive or abusive tax planning schemes and their
users, recognising the need to balance the need for better and more
information and the compliance burden on taxpayers

South Africa

• Income Tax Act section 76A introduced in 2003, revised and
reintroduced as sections 80M to 80T and transferred to Tax
Administration Act as sections 34 to 39 in 2011 – Requires disclosure of
reportable arrangement to SARS within 45 business days of qualifying
as a reportable arrangement

• Benchmark country for work on Action 12
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Action 13: Transfer pricing documentation  
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Problem

• Tax administrations are generally dependant on the documents and
information available from the parts of a business within their countries,
so they do not have:

• An overall picture of the business

• The ability to evaluate which aspects of the global business may
present a higher risk

Key outcomes

• Three tier approach to increase quality of information provided to tax
administrations and limit compliance burden on taxpayers

• Master file – Overall group information, supplied directly to local
administrations
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Action 13: Transfer pricing documentation  
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Key outcomes

• Local file – Detailed information specific to operations in country,
supplied directly to local tax administrations

• Country-by-country (CbC) report – Indicators of economic activity for
each country the group does business in, supplied to home tax
administration and exchanged with local tax administrations under
treaty, must be kept confidential and only be used for risk analysis

• Minimum standard for consistent implementation of CbC reports,
including standard data format and transmission system

South Africa

• Tax Administration Act section 1 “international tax standard” definition
extended to CbC reporting in 2015

• Signed multilateral competent authority agreement on exchange of 
CbC reports in January 2016

• Draft regulations released for public 
comment in April 2016 
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Action 14: Dispute resolution 
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Problem

• The parameters for business accessing dispute resolution in terms of
treaties in a country may not be clear

• The time taken to complete the dispute resolution process may extend
to years and appears to be lengthening

• The BEPS outcomes are likely to lead to a greater level of disputes as
they have yet to be tested in practice and countries may interpret them
differently

• Business thus sees a substantial risk of double taxation that they will
have to bear for extended periods of time and which even not be
resolved at all
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Action 14: Dispute resolution 
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Key outcomes

• Minimum standard to achieve effective and timely resolution of disputes
through the mutual agreement procedure (MAP)

• Some developed countries have committed to adopting mandatory
binding arbitration in their bilateral treaties

South Africa

• Participates in Forum on Tax Administration’s MAP work on developing
detailed terms of reference and an assessment methodology for
monitoring MAP performance through peer reviews

• Released initial guide to MAP applications in October 2015 and in
process of preparing additional guidance in line with outcomes

• Like other developing countries participating in the BEPS project, has
not committed to mandatory binding MAP arbitration
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Action 15: Multilateral instrument  
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Problem

• Incorporating BEPS outcomes into existing treaties, one-by-one, on a
bilateral basis will take decades

Key outcomes

• Agreement on the development of a multilateral instrument capable of
incorporating the treaty related BEPS outcomes into the existing
network of bilateral treaties, rather than attempting to renegotiate them
individually

South Africa

• One of 96 countries (including other African countries, such as Kenya
and Nigeria) working together to develop the multilateral instrument,
which will be ready to be signed by end of 2016

• Process of implementation will still require some years due to  
options available and countries’ constitutional  
requirements to bring treaties into force  
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Exchange of information (EOI) status

• Importance of information to a tax administration and three international
automatic EOI initiatives must be highlighted

• Foreign Account Tax Compliance Act (FATCA)
• Information from financial institutions for the first period of 1 June

2014 to 28 February 2015 was due to SARS by 30 June 2015 and
was exchanged by 30 September 2015

• Closing date for financial institutions to report to SARS for year
ending 28 February 2016 is 31 May 2016

• Common Reporting Standard (CRS)
• Regulations setting out due diligence, reportable accounts, etc.

issued on 2 March 2016
• Information will be required from financial institutions for the first

period of 1 March 2016 to 28 February 2017 by 31 May 2017, which
is due to be exchanged by 30 September 2017

• Country-by-country (CbC) reporting
• Discussed under Action 13
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